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Summary 
In 2003, the legislature added a Cluster Residential Development pilot project (RCW 90.44.052) 
to the groundwater withdrawals already exempt from permitting requirements (RCW 90.44.050).  
Use of the project pilot exemption is restricted to the following: 

• Groundwater withdrawals of up to 1,200 gallons per day (gpd) per household. 
• Development of six or more homes. 
• Density of no more than one residence per ten acres. 
• Beneficial use of water beginning before December 31, 2015. 
• Projects in Whitman County. 

Whitman County has adopted a Cluster Residential District ordinance.  The ordinance allows 
rural residential development of four lots on 20 or more acres, which are able to use the standard 
groundwater exemption.  Larger developments under the ordinance would rely on the pilot 
project exemption for water supply. So far, the eleven requests for rezoning under the new 
ordinance have all involved dividing 20 acres or more into four lots.  No uses under the pilot 
project exemption have been proposed. 

The county believes developers prefer to use the standard ground water exemption because it 
allows for development with greater density.  Greater density equals a smaller first investment 
and a higher rate of return. The county would prefer to see the development allowed under the 
pilot project and hopes developers will use the new exemption in the future.   

Because no development has used the pilot project exemptions, Ecology is unable to measure the 
impact on the aquifer(s) and nearby wells.   

Background 
In 1979, Whitman County adopted a comprehensive plan and development ordinances.  Together 
these supported continuing agricultural uses, restricted conversion of cropland, and kept the rural 
nature of areas outside the urban centers. To create residential lots in rural areas the county 
required the acreage to be crop-free for at least three years before it could be divided into no 
more than three lots. Requiring years of financial loss before the land could be divided or homes 
constructed slowed the loss of farmland to residential uses. 

Recently, however, in response to increased demand for more rural housing, the county decided 
that clustered development was the most desirable option.  Clustering the homes near one 
another would help preserve the rural character of the area.  The large lots allow for buffers 
(pasture, hay, or native vegetation) between the new homes and the surrounding agricultural 
uses. To encourage this type of development, the county dropped the three-year wait if farmers 
wished to convert their farmland to cluster development.   
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Since the groundwater code passed in 1945, RCW 90.44.050 exempted any new withdrawals of 
public groundwater “for single or group domestic uses in an amount not exceeding five thousand 
gallons a day…”from the permitting process, as well as providing for other minor groundwater 
uses. 

In 1997, the Attorney General’s Office issued an opinion that any distinct residential 
development was restricted under the law to a single 5,000 gallon per day (gpd) groundwater 
withdrawal exemption.  In 2002, the Washington State Supreme Court upheld this opinion. 

Although there have been several water right transfers approved in recent years, the last new 
water right issued in Whitman County was in 1993.  It was determined that if developments in 
Whitman County were restricted to the 5,000 gpd, usually no more than four homes could be 
served. 

Whitman County determined that larger developments would make providing public services 
easier and more cost-effective. It would also lessen the patchwork infiltration of residential uses 
within the commercial agricultural zone.  Since this was impossible under the existing water 
laws and acquiring new water rights was unlikely, the county approached the Legislature. 

Engrossed Housed Bill 2067 
Passed in 2003, EHB 2067 (attached) addressed Whitman County’s needs by expanding the 
types of minor groundwater withdrawals exempt from permitting.  The legislation added a permit 
exemption for cluster residential development in Whitman County on a pilot project basis.  The 
new exemption allows for up to 1,200 gpd for each home.  The developments must contain at 
least six homes with an overall density of no more than one home per ten acres.  Water use under 
the exemption must begin before December 31, 2015 (RCW 90.44.052). 

Whitman County’s planning commission helped design this legislation.  The 1,200 gpd of water 
for each residence follows guidance from the Department of Health for an Eastern Washington 
residence. This is significantly higher than the 800 gpd typically estimated for a home in 
Western Washington.  The density of one home per ten acres was based on a hydrogeology study 
done by John L. Smoot.1  The study helped show that ten acres provided enough annual recharge 
in this area to supply 1,200 gpd withdrawals without reducing the aquifer. 

County Ordinances 
Whitman County adopted a Cluster Residential District ordinance and revisions to their 
comprehensive plan in January of 2004 (attached).  Within the Cluster Residential District, 

1 Smoot, John Leach, 1987, Hydrogeology and Mathematical Model of Ground-Water Flow in the Pullman-Moscow 
Region, Washington and Idaho.  University of Idaho, M.S. thesis. 
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Whitman County allows for the rezone and division of existing agriculturally zoned land by two 
methods:  

1) Twenty or more acres divided into four residential lots, provided water under the long-
standing 5,000 gpd ground water exemption. 

2) Fifty or more acres divided into a minimum of five lots, with an overall density of no 
more than one home per ten acres, provided water under the pilot project exemption.2 

Both types of development are restricted from further division until rezoned or annexed, and 
require a minimum lot size of one-half acre, and proof of adequate potable water before final 
approval. 

The Cluster Residential District covers the immediate area of the City of Pullman (any quarter 
section within or abutting the area one-half mile from city-limits).  Excluded are the areas set 
aside for the city’s growth, as defined in an Interlocal Agreement.  Applicants must apply for 
rezoning to a Cluster Residential District for their specific property within this area.  Approval 
requires going through a Planning Commission public hearing and receiving a decision by the 
Board of County Commissioners. 

Previous rural development required individual private drives off county roadways and some 
homes were sited prominently on hilltops to afford the best views.  This hilltop house 
construction has been common in neighboring Latah County, Idaho.  Whitman County citizens 
have said they did not want Whitman County to look like Latah County.  In contrast, the 
clustered residential development requires: 

•	 Vegetated, 200-foot buffers between the new homes and bordering agriculturally zoned 
lands. 

•	 Access by a shared private road. 
•	 Rooftops to peak no higher than the nearest hill within one-half mile.   
•	 Deeds to include an “acceptance of agricultural operations document.” 

Together, these requirements ensure the residential development is as unobtrusive as possible.  
They also strive to remove potential conflicts with surrounding commercial agricultural 
practices. 

The county adopted provisions for clustered rural residential development in late 1999 (attached) 
as part of their Planned Residential Development ordinance.  The ordinance allows for 
development in areas needing special consideration and protection. Sites include those 
containing significant natural shoreline areas, geology, habitat, or ecosystems, but exclude any 
prime farmland.  Development under the ordinance undergoes detailed supplementary 
environmental review. 

2 The Department of Ecology informed the county in 2004 that a development of only five residential lots does not 
qualify under the pilot project exemption that requires a minimum of six homes.  The county has been working to 
correct this and expects to adopt a revised ordinance in early 2007. 
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In addition to the extra review required by the ordinance, the county believed that problems 
supplying water stood in the way of these developments in the early years.  Developers may now 
use the pilot project ground water withdrawal exemption within the Whitman County Planned 
Residential Development zone.  The areas eligible for Planned Residential Development are the 
county’s outlying regions, excluding the eastern area around Pullman and abutting Idaho.   

Conclusion 
This pilot project ground water exemption could allow for desired rural residential development 
where new water rights are difficult or impossible to get.  Still, if developers fail to make use of 
the exemption, it may not be viable.   

Until development under the pilot project occurs, Ecology is unable to measure and report the 
impact on the aquifer and nearby wells.  In addition, before making the exemption permanent or 
available for widespread use, the Legislature should consider the following: 

1)	 Whitman County has put great effort into creating plans and development codes that 
protect the existing character of the area while keeping commercial agricultural uses.  
Other areas of the state may not have this protection of rural characteristics and uses in 
place, despite widespread planning under the Growth Management Act. 

2) The pilot project exemption was designed for conditions in Whitman County—residential 
water use, rainfall, and aquifer recharge. Some changes may be needed to apply this type 
of exemption in other areas of the state. 

3) Users of exempt withdrawals have previously had the choice to obtain a paper water right 
under RCW 90.44.050.  There is no such provision in RCW 90.44.052 for the ground 
water withdrawals associated with this pilot project.  It may be beneficial to treat all types 
of exempt withdrawals consistently. 
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CERTIFICATION OF ENROLLMENT 

ENGROSSED HOUSE BILL 2067 

58th Legislature 
2003 Regular Session 

Passed by the House April 22, 2003 
Yeas 97 Nays 0 

Speaker of the House of Representatives 

Passed by the Senate April 10, 2003 
Yeas 47 Nays 2 

President of the Senate 
Approved 

Governor of the State of Washington 

CERTIFICATE 

I, Cynthia Zehnder, Chief Clerk of the House of 
Representatives of the State of Washington, do 
hereby certify that the attached is ENGROSSED 
HOUSE BILL 2067 as passed by the House of 
Representatives and the Senate on the dates 
hereon set forth. 

Chief Clerk 

FILED 

Secretary of State 
State of Washington 



_____________________________________________ 

_____________________________________________ 
ENGROSSED HOUSE BILL 2067 

AS AMENDED BY THE SENATE 

Passed Legislature - 2003 Regular Session 
State of Washington 58th Legislature 2003 Regular Session 

By Representatives Schoesler and Cox 
Read first time 02/21/2003. Referred to Committee on Agriculture & Natural Resources. 

AN ACT Relating to withdrawals of public ground waters for domestic use of clustered 
residential developments; amending RCW 90.44.050; and adding a new section to 
chapter 90.44 RCW. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON: 

Sec. 1 RCW 90.44.050 and 1987 c 109 s 108 are each amended to read as follows: 
After June 6, 1945, no withdrawal of public ground waters of the state shall be begun, nor 
shall any well or other works for such withdrawal be constructed, unless an application to 
appropriate such waters has been made to the department and a permit has been granted 
by it as herein provided: EXCEPT, HOWEVER, That any withdrawal of public ground 
waters for stock-watering purposes, or for the watering of a lawn or of a noncommercial 
garden not exceeding one-half acre in area, or for single or group domestic uses in an 
amount not exceeding five thousand gallons a day, or as provided in section 2 of this act, 
or for an industrial purpose in an amount not exceeding five thousand gallons a day, is 
and shall be exempt from the provisions of this section, but, to the extent that it is 
regularly used beneficially, shall be entitled to a right equal to that established by a 
permit issued under the provisions of this chapter: PROVIDED, HOWEVER, That the 
department from time to time may require the person or agency making any such small 
withdrawal to furnish information as to the means for and the quantity of that withdrawal: 
PROVIDED, FURTHER, That at the option of the party making withdrawals of ground 
waters of the state not exceeding five thousand gallons per day, applications under this 
section or declarations under RCW 90.44.090 may be filed and permits and certificates 
obtained in the same manner and under the same requirements as is in this chapter 
provided in the case of withdrawals in excess of five thousand gallons a day. 

NEW SECTION. Sec. 2 A new section is added to chapter 90.44 RCW to read as 
follows: 
(1) On a pilot project basis, the use of water for domestic use in clustered residential 
developments is exempt as described in subsection (2) of this section from the permit 
requirements of RCW 90.44.050 in Whitman county. The department must review the 
use of water under this section and its impact on water resources in the county and report 
to the legislature by December 31st of each even-numbered year through 2016 regarding 



its review. 
(2) For the pilot project, the domestic use of water for a clustered residential development 
is exempt from the permit requirements of RCW 90.44.050 for an amount of water that is 
not more than one thousand two hundred gallons a day per residence for a residential 
development that has an overall density equal to or less than one residence per ten acres 
and a minimum of six homes. 
(3) No new right to use water may be established for a clustered development under this 
section where the first residential use of water for the development begins after 
December 31, 2015. 

--- END --
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