
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Appendix A.  
 
Written comments received during the comment period and transcription for the 
hearings 

 

A-1



From: Schlender, Tim (ECY)
To: Holder, Yolanda (ECY); 
Subject: FW: Form results from http://www.ecy.wa.gov/programs/sea/wetlands/

mitigation/rule/
Date: Friday, March 13, 2009 8:51:57 AM

Yolanda, forwarding comment from webform.
 
Tim Schlender
Washington Dept. of Ecology
SEA Program Web and Publications

From: SMTP@apps.ecy.wa.gov [mailto:SMTP@apps.ecy.wa.gov]  
Sent: Thursday, March 12, 2009 3:39 PM 
To: Schlender, Tim (ECY) 
Subject: Form results from http://www.ecy.wa.gov/programs/sea/wetlands/
mitigation/rule/
 
**************************************
firstname: Randall
lastname: Pearl
companyorgroup: Salmon Creek Watershed Council
mailaddress: 4609 NE 142nd St 
city: Vancouver
state: WA
zip: 98686
phone: 360-885-0510
email: randall.pearl@salmoncreekwatershed.org
commentpurpose: rule
sectionname1: general rule
comment: The Salmon Creek Watershed Council fully supports the 

enactment of efficient rules for wetland mitigation banks 
as a method of gaining support and compliance of the 
process and rules. 

sectionname2:
comment2:
B1: Submit
form_type: email
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From: Ian Elliot
To: Holder, Yolanda (ECY); 
cc: Thompson, Kate (ECY); Driscoll, Lauren (ECY); Merten, Christina (ECY); gail.m.terzi@usace.army.mil; kimberley.a.

harper@usace.army.mil; Wilcox, Michelle (ECY); 
Subject: Re: Ecology is now accepting comments on the proposed wetland                     mitigation banking rule
Date: Friday, March 20, 2009 9:34:34 AM
Attachments: Roadblock to Salmon Recovery.pdf 

Hi Yolanda, 
As a former Washington State House Representative (1994-1996) and a 
potential mitigation banker, I appreciate the opportunity to provide you 
with some feedback on the proposed mitigation banking rule. 
 
While the rule does an excellent job of clarifying many aspects of the 
mitigation banking process, there is one section that I believe needs to 
be revised from its current form: WAC 173-700-303, Section 2. 
 
Given the recent decision by the Skagit County Hearing Examiner on the 
Skagit Environmental Bank case, it has been brought to light that some 
areas with ALLCS land use designations do not meet the criteria for 
“prime farmland”.  By discouraging the placement of banks in all ALLCS 
lands (even those that don’t meet the criteria), which coincide with 
virtually all undeveloped land in Puget Sound river floodplains, 
Ecology’s rule essentially eliminates the possibility of mitigation 
banking (habitat restoration in form and function) in the places that 
make the most ecological sense and provide the greatest benefit to 
ESA-listed fish species. 
 
Since ALLCS are established by local jurisdictions (per WAC 365-190-050), 
there is not a standardized working definition for this land use 
classification across the State.  WAC 365-190-050 suggests that local 
jurisdictions use the NRCS definition of “prime farmland” soils and 
associated geographic extent from soil surveys to establish ALLCS. 
Unfortunately, this is not always the criterion that is used for 
establishing ALLCS at the local level, as evidenced by overlaying this 
soils type with ALLCS land use designations in GIS. 
 
I have described this and other issues in the attached op-ed piece that 
has been circulated among my legislative contacts, the Washington State 
House Transportation Committee (specifically because a related bill, 
5684, has recently reached the House), Puget Sound Partnership contacts, 
WSDOT contacts, and local press publications. 
 
Given this lack of clarity, and the immense impact that this land use 
designation has on mitigation bank site selection, I suggest clarifying 
this definition through the following revision to WAC 173-700-303, 
Section 2: 
 
(2) Compatibility of banks and agricultural lands of long-term commercial 
significance (ALLCS) 
        (a) The department discourages the location of banks in active 
agricultural areas (exhibiting crop production within the last 5 years) 
on “prime farmland” soils, as defined by the Natural Resources 
Conservation Service and mapped by local soil surveys (Note: prime 
farmland soils do not include those classified as “prime farmland if 
drained” or “prime farmland if irrigated”, or other classifications 
characterized by stipulations on the agricultural suitability of the 
soil), due to the important resource and societal values of those 
resource lands. 
        (b) If a bank is proposed to be located within an active agricultural 
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Overcoming a Roadblock to Salmon Recovery: Balancing Farmland 
Preservation and Habitat Restoration 


By: Ian Elliot, Washington State House Representative 1994-1996 


Based on a Department of Ecology (Ecology) news release on February 23, 2009, Ecology is going to be given 
$3.1 million in federal grants to return more than 350 acres of critical and increasingly rare estuarine and 
connected fresh water wetland habitat to its natural conditions – Jay Manning is concerned that “70% of the 
land near the mouths of Puget Sound rivers has been converted to residential, commercial, and industrial uses,” 
stating that “Environmentally, these interconnected near-shore estuaries and upland freshwater areas provide 
vital nurseries for salmon and other marine life.  Wetlands also are crucial for natural flood control, filtering 
drinking water, and erosion control.” (Ecology News Release 09-045: “Wetland preservation projects move 
Puget Sound recovery forward”, February 23, 2009) 
  
The same news release indicated that Puget Sound Partnership (PSP) Executive Director David Dicks has said 
the region is rapidly losing opportunities to return important wetland habitats to their natural condition. 
  
In addition, the National Marine Fisheries Service (NMFS) concluded that current Federal Emergency 
Management Agency (FEMA) policy and the management of floodplain areas is threatening the survival of 
Endangered Species Act (ESA)-protected species in the Puget Sound area.  Recently, NMFS prepared a 
Biological Opinion (BO) identifying effects of certain ongoing elements of the National Flood Insurance 
Program throughout Puget Sound and concluded that the program is likely to jeopardize the continued 
existence of certain ESA-listed fish and aquatic mammal species (NMFS, September 22, 2008).  This BO has 
triggered the initiation of a significant overhaul of the FEMA program in Washington State, leading to much 
more stringent floodplain development regulations and mitigation requirements.  This development further 
bolsters the notion that floodplain and fish habitat restoration within areas of FEMA jurisdiction will become 
top priority for federal and local agencies.    
 
Given these concerns by federal and state policy makers with regard to the health of our riverine and 
floodplain ecosystems as well as the strong urgency proclaimed for restoring them, one would believe that 
restoration projects would be eagerly received by local governments and that implementation would be smooth 
to expedite the process of returning these habitats to their natural state.  Surprisingly, this is not the case. 
 
Within the highly developed lower watersheds of Puget Sound rivers, the majority of undeveloped sites 
remaining that exhibit the greatest potential to benefit ESA-listed fish species recovery, reestablish floodplain 
connectivity, and improve water quality lie in areas that have been designated as Agricultural Lands of Long 
Term Commercial Significance (ALLCS).  WAC 365-190-050 states that county and city governments shall 
use the land-capability classification system of the United States Department of Agriculture, Natural Resource 
Conservation Service (NRCS), when classifying ALLCS for the production of food or other agricultural 
products.  It also states that they should consider using the classification of prime and unique farmland soils as 
mapped by the NRCS.  Most areas in Puget Sound river floodplains and valleys are classified by the NRCS as 
“Prime farmland”, “Prime farmland if drained”, or “Prime farmland if irrigated”.  Habitat restoration is not an 
outright permitted use in these areas under the comprehensive plans of most local jurisdictions, and recent 
lawsuits initiated by members of the agricultural community indicate that resistance to restoring these habitats 
to their natural state will likely continue to gain momentum. 
 
The Puget Sound region exhibits one of the fastest-growing human populations in the country, accompanied by 
an increasing need for infrastructure expansion and accommodation for development.  Given the high 
concentration of wetlands in the Puget Sound area, adherence to “no net loss” Clean Water Act (CWA) 
regulations during development is essential for maintaining healthy water resources, aquatic ecosystem 
function, and recovery of ESA-listed species populations.  The Final Rule on Compensatory Mitigation for 
Losses of Aquatic Resources issued by the U.S. Army Corps of Engineers (Corps) and the U.S. Environmental 
Protection Agency (EPA) in June 2008 (40 CFR Part 230), mandates an improved strategy for adhering to the 
“no net loss” principle, whereby, after sequencing has determined that wetland impact is unavoidable and may 
be compensated for by mitigation, wetland mitigation banks are now considered the preferred method for 







compensation.  Of the many virtues of this compensation mechanism, one includes the strict requirements for 
ecosystem function prior to bank certification and approval of credit sales: proof of compensation via purchase 
of successful mitigation project credits by a developer is required prior to administration of a CWA Section 
404 permit.  The Corps and EPA state preference for mitigation banks over other compensation mechanisms 
(such as In-lieu Fee programs or permittee-responsible mitigation) because with these other methods, wetland 
impacts are permitted BEFORE adequate compensation is achieved, resulting in risk of violation of “no net 
loss” principles. 


Green, White, and Puyallup River Valleys – A Case Study 


Through published guidance, Ecology advocates for a scientific, landscape-based approach to mitigation bank 
site selection – synthesizing the important elements of restoring historic wetland extent, consistency with 
watershed-based restoration priorities, protection of ecological processes within the watershed, connectivity 
with other wetland habitat, protection and enhancement of critical species habitat, aquifer recharge provision, 
high surface water storage provision, and high alteration/urban use.  Based on the published guidance, GIS 
models have been developed that incorporate all of these factors for the southern King and northern Pierce 
County areas – the resulting output from this objective analysis identifies the river valleys of the Green, White, 
and Puyallup Rivers as exhibiting the attributes that collectively comprise ideal mitigation banking locations 
according to Ecology’s guidance.  Unfortunately, approximately 80% of open lands suitable for restoration in 
these areas are occupied by ALLCS land use designations.  In WAC 173-700, Ecology states that they 
discourage the placement of mitigation banks – habitat restoration in concept and execution – on ALLCS 
lands. 
 
This Catch 22 presents a serious problem for the Corps’, EPA’s, Ecology’s, and PSP’s agenda – historic river 
floodplains have been converted to agricultural lands and are now identified as ALLCS lands where habitat 
restoration and mitigation banking are not outright permitted uses.  If not in the areas historically occupied by 
floodplain habitats, where would floodplain and fish habitat restoration projects be feasibly implemented!? 
  
As mentioned, the State has delegated the task of identifying and designating significant agricultural areas to 
individual County and City governments.  These jurisdictions, while having established reasonable criteria in 
their comprehensive plans for these protected lands (characterized by “prime farmland soils”, yield 
requirements, etc.), have land use designations and zoning maps that don’t always reflect these criteria (e.g., 
some properties included in this land use designation likely do not meet the yield requirement criteria because 
they are inundated for a large portion of the growing season).  A recent appeals hearing decision in Skagit 
County exemplifies this mis-designation of ALLCS lands (Skagitonians to Preserve Farmland and Skagit 
County Farm Bureau, Inc. and Friends of Skagit County V. Skagit County and Clear Valley Environmental 
Farm, LLC).  The property in question was proposed to be developed as a wetland mitigation bank and was 
classified by the NRCS as “Prime farmland if drained”.  The Skagit County Hearing Examiner ruled that the 
property does not qualify as prime agricultural land, as crop production is limited by the high frequency and 
degree of flooding experienced by the site (original ruling June 30, 2008, re-confirmed January 23, 2009). 
 
Because preserving our ability to grow crops locally is an essential component of Puget Sound community 
values, it is understandable that local jurisdictions have often established over-inclusive ALLCS zones.  
However, if riverine floodplain ESA-listed species habitat restoration is a priority of the State, and if by 
designating these lands as ALLCS essentially eliminates in perpetuity the ability to restore these areas, there 
needs to be a more rigorous examination and evaluation of site characteristics prior to placing them under this 
land use designation.  In addition, salmon are one of Puget Sound’s most important “crops”, and therefore 
protection and enhancement of “aquaculture” opportunities (i.e., floodplain habitat restoration) should receive 
as much consideration as traditional agricultural land preservation.  
  
A balance needs to be achieved between farmland preservation and floodplain habitat restoration.  Both land 
uses are essential for maintaining the health and character of the wildlife and human populations of the Pacific 
Northwest. The current regulations fall short of reaching this balance.  ALLCS designations need to be more 
carefully considered and greater discretion must be used in defining these lands in order for this balance to be 
achieved.   
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area with “prime farmland” soils: 
                (i) Impacts to active agricultural areas with “prime farmland” soils 
both on-site and off-site shall be avoided to the maximum extent 
possible; 
                (ii) The bank must be compatible with the purpose of designated ALLCS, 
to conserve and maintain agricultural production, food sources, and 
“prime farmland” soils; 
                (iii) Placement of banks on active agricultural areas with “prime 
farmland” soils must be consistent with the local agricultural 
strategy; 
                (iv) The bank shall be located on nonprime soils to the greatest extent 
possible; and 
                (v) The bank shall be compatible with and minimize effects to adjacent 
and nearby agricultural operations.  This includes, but is not limited 
to: adverse effects on water flows to neighboring farms, shading 
effects on adjacent farms. 
        (c) The department shall consult with the local conservation district, 
the conservation commission, and other agencies and groups to ensure that 
bank siting is consistent with both local and statewide goals for 
agricultural land preservation, while balancing these with statewide 
goals for ESA-listed species habitat restoration, and advances local 
priorities and goals. 
 
 
Thank you very much for the opportunity to provide comments on this very 
important issue and for your consideration.  I would greatly appreciate 
written confirmation that my concerns have been addressed. 
 
Please don’t hesitate to contact me with any questions. 
 
Ian Elliot 
(509) 859-3564 
 
 
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
 
Wetland Mitigation Banks, 
 
chapter 173-700 WAC 
 
 
 
Rule language is now available for public comment 
Ecology is proposing to adopt a new rule for wetland mitigation banks. 
The purpose of the proposed rule is to provide an efficient, predictable 
framework to certify, operate and monitor wetland mitigation banks across 
the state. 
 
The proposal notice will be published in the Washington State Register on 
March 18, 2009.  Ecology is taking public comments on the proposed rule 
until 5:00 pm on April 23, 2009. 
 
Ecology has issued a Draft Environmental Impact Statement under the State 
Environmental Policy Act, a Small Business Economic Impact Statement, and 
a preliminary cost-benefit analysis.  Ecology is also taking public 
comments on these documents. 
 
A copy of all rule documents including rule text can be viewed at: 
http://www.ecy.wa.gov/laws-rules/activity/wac173700.html. 
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Public workshop and hearing schedule 
 
April 8, 2009 - Spokane, WA 
 
Workshops: 2:00 pm and 6:00 pm.  Hearings: 3:00 pm and 7:00 pm 
 
Department of Ecology, Eastern Regional Office 
 
N. 4601 Monroe, 1st floor large conference room 
 
 
 
April 9, 2009 - Lacey, WA 
 
Workshop: 6:00 pm.  Hearing: 7:00 pm 
 
Department of Ecology, Headquarters 
 
300 Desmond Dr SE, R0A-32 and R0A-34 
 
 
 
April 15, 2009 - Mt. Vernon, WA 
 
Workshops: 2:00 pm and 6:00 pm.  Hearings: 3:00 pm and 7:00 pm 
 
Skagit Station 
 
105 E. Kincaid, Community Room 
 
 
 
April 16, 2009 - Seattle, WA  (Must bring photo ID for check-in) 
 
Workshops: 2:00 pm and 6:00 pm.  Hearings: 3:00 pm and 7:00 pm 
 
US Army Corps of Engineers, Seattle District 
 
4735 E Marginal Way S, Galaxy Room 
 
 
 
How to submit your comments 
 
Comment period ends April 23, 2009.  Comments on all documents must be 
received by 5:00 pm on April 23, 2009. 
 
You can give us your official comments in any of the following ways: 
 
·         Testify at a public hearing. 
 
·         Visit our website and submit comments electronically at: 
 
http://www.ecy.wa.gov/programs/sea/wetlands/mitigation/rule 
 
 
 
·         Email your comments to: yhol461@ecy.wa.gov 
 
·         Mail comments to:  Department of Ecology 
 
Attn:  Yolanda Holder 
 
Shorelands and Environmental Assistance Program 
 
PO Box 47600 
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Olympia, WA  98504-7600 
 
Ecology’s response to your comments 
 
All of the comments we receive will become part of the official record 
(Concise Explanatory Statement). The Concise Explanatory Statement is 
required by the Administrative Procedure Act (RCW 34.05) and is published 
after the rule is adopted. You will be able to find your name listed in 
the document with a reference to where, in the document, Ecology 
responded to your comments. 
 
Expected adoption date 
 
Ecology expects to adopt this rule by July 31, 2009. 
 
 
 
Public workshops 
 
Ecology will conduct a public workshop one hour prior to each hearing. 
The workshop will begin with a short presentation on the banking rule and 
finish with an opportunity for the public to ask questions. 
Informational materials will be available to read or take home. 
 
 
 
More information on wetland mitigation banking 
 
The goals of the proposed rule: 
 
·   Provide timely review of wetland mitigation bank proposals, 
 
·   Establish coordination among state, local, tribal, and federal 
agencies involved in certifying wetland mitigation banks, 
 
·   Ensure consistency with existing federal mitigation rules, and 
 
·   Encourage bank sponsors to locate and design wetland mitigation banks 
to provide the greatest ecological benefits. 
 
 
 
Wetland mitigation banking website 
 
http://www.ecy.wa.gov/programs/sea/wetlands/mitigation/banking/index.html 
 
 
 
For a printer-friendly version of the schedule and rule information: 
 
http://www.ecy.wa.gov/pubs/0906011.pdf 
 
 
 
Sign-up for E-mail updates on wetland mitigation banking 
 
To stay informed about the banking program, join the wetland banking 
listserv: 
http://listserv.wa.gov/cgi-bin/wa?A0=WETLAND-MITIGATION-BANKING. 
 
 
 
Contact information: 
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Yolanda Holder 
 
360-407-7186 
 
yhol461@ecy.wa.gov 
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From: n l
To: Holder, Yolanda (ECY); 
Subject: Re: Mitigation Banking Official Comment -addendum-
Date: Tuesday, April 07, 2009 9:49:58 PM

My first paragraph ("1.") is missing a few words; the second to the last 
sentence should read: "Specific examples need to be codified as law." 
 
Also, please see my two questions at the end of my comments.
 
Best,
 
Nolan 
 
Sent from Olympia, Washington, United States  
 
On Tue, Apr 7, 2009 at 9:45 PM, n l <nol.lat@gmail.com> wrote: 

Hello,

Please add these personal comments to the official 
comments for consideration for rule making:

 

1.       The term ‘avoidable’ should be clearly defined. Currently 
the applicant is referred to federal guidance which is not 
specific and is not codified as law. All adverse impacts can be 
avoided: The development can be stopped; a building could 
be raised above the ground; adaptable architecture can be 
used to work around sensitive areas; everything is avoidable. 
A useful term for avoidable needs to be more specific and 
realistic. A developer can too easily say that if the area to be 
impacted doesn’t fit with the home plans they’ve bought and 
are building around, then it’s not avoidable. Or they could say 
that their Return on Investment will be adversely affected and 
therefore it’s not avoidable.

I understand that this issue has come up before and that a 
new term, “unavoidable” has been defined as “adverse 
impacts that remain after all appropriate and practicable 
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avoidance and minimization has been achieved”. However 
the terms “appropriate”, “practicable” and “minimization” will 
mean very different things depending on who the concerned 
parties are: the developer, the NIMBY neighbor, the state 
government worker, the concerned citizen, etc. Specific 
examples codified as law. The term is still ambiguous and 
open to interpretation, influence and intent.

 

2.       The term ‘mitigation sequencing’ should be clearly 
defined, codified as law, given specific examples and 
enforced. As it stands, mitigation sequencing is defined in 
Chapter 197-11-768 but it appears that the term is open to 
interpretation and is optional or discretionary according to 
research I’ve done on counties that implement mitigation 
sequencing. Mitigation sequencing should also be re-thought 
as it can be arbitrarily applied – terms like “rectifying”, 
“reducing” and “compensating” are not specifically defined. 
This also leaves room for interpretation, influence and intent.

Projects which are also subject to CWA requirements 
incorporate the 404(b)(1) guidelines which provide flexibility 
to mitigation sequencing and the phrase “least 
environmentally damaging practicable alternative” is open to 
interpretation.

 

3.       Placement of mitigation banks should not be arbitrary 
and open to the whims of commerce, entrepreneurs or 
government. A method should be in place so that mitigation 
banks can exist in key areas which are lacking or will be 
lacking guaranteed wild space. An example of a high density 
growth area is that within the Urban Growth Boundary. As 
planned, mitigation banks are not required to be within Urban 
Growth Boundaries and it appears most if not all will not be. 
Mitigation banks in an Urban Growth Boundary could help 
provide wildlife corridors in high density growth areas. Wildlife 
corridors have been shown to be very effective at salvaging 
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wild populations. This has been a popular and successful 
method of preservation of wild areas and animal populations 
in Europe. Moving all wild areas out of an Urban Growth 
Boundary has several deleterious effects including negative 
impacts on human health and human morale, decline of 
certain animal populations and the creation of heat sinks due 
to large areas of contiguous development.

Though wetland banks are generally going to be located in 
the area where impacts are to occur this is simply not 
sufficient. Market forces, whim and convenience cannot 
successfully dictate true conservation.

 

4.       The Draft EIS (Publication #01-06-022) states on page 
20 that “other agencies and local citizens” should be 
responsible for keeping their county/state/private project in 
line with regard to mitigation sequencing. This duty should fall 
to Ecology and there should be enforcement, inspection and 
investigative capability given to the Department of Ecology to 
follow-through with this duty.

 

5.       The Draft EIS (Publication #01-06-022) admits to the 
concern on page 21 that there can be significant impacts from 
removing wetlands. But the document does not propose 
solutions to address specific problem such as the following 
and therefore does not sufficiently address the issue:

 

“Natural areas are considerably more socially valuable when 
located within developed areas.”

“These wetlands can provide vital habitat for native 
amphibians (Richter 1996) and serve as habitat islands for 
birds and urban wildlife.”
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Hydrogeology considerations/compensation watershed 
considerations/compensation and salmon-stream 
considerations/compensation will not be sufficient to address 
this significant quality of life issue.

 

Nolan D. Lattyak

 

When and where will I be able to see how the comments are 
responded to? Will they be aggregated or answered 
individually?
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From: n l
To: Holder, Yolanda (ECY); 
Subject: Mitigation Banking Official Comment
Date: Tuesday, April 07, 2009 9:45:59 PM

Hello,

Please add these personal comments to the official comments for 
consideration for rule making:

 

1.       The term ‘avoidable’ should be clearly defined. Currently the applicant 
is referred to federal guidance which is not specific and is not codified as 
law. All adverse impacts can be avoided: The development can be 
stopped; a building could be raised above the ground; adaptable 
architecture can be used to work around sensitive areas; everything is 
avoidable. A useful term for avoidable needs to be more specific and 
realistic. A developer can too easily say that if the area to be impacted 
doesn’t fit with the home plans they’ve bought and are building around, 
then it’s not avoidable. Or they could say that their Return on Investment 
will be adversely affected and therefore it’s not avoidable.

I understand that this issue has come up before and that a new term, 
“unavoidable” has been defined as “adverse impacts that remain after all 
appropriate and practicable avoidance and minimization has been 
achieved”. However the terms “appropriate”, “practicable” and 
“minimization” will mean very different things depending on who the 
concerned parties are: the developer, the NIMBY neighbor, the state 
government worker, the concerned citizen, etc. Specific examples codified 
as law. The term is still ambiguous and open to interpretation, influence 
and intent.

 

2.       The term ‘mitigation sequencing’ should be clearly defined, codified 
as law, given specific examples and enforced. As it stands, mitigation 
sequencing is defined in Chapter 197-11-768 but it appears that the term 
is open to interpretation and is optional or discretionary according to 
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research I’ve done on counties that implement mitigation sequencing. 
Mitigation sequencing should also be re-thought as it can be arbitrarily 
applied – terms like “rectifying”, “reducing” and “compensating” are not 
specifically defined. This also leaves room for interpretation, influence and 
intent.

Projects which are also subject to CWA requirements incorporate the 404
(b)(1) guidelines which provide flexibility to mitigation sequencing and the 
phrase “least environmentally damaging practicable alternative” is open to 
interpretation.

 

3.       Placement of mitigation banks should not be arbitrary and open to the 
whims of commerce, entrepreneurs or government. A method should be in 
place so that mitigation banks can exist in key areas which are lacking or 
will be lacking guaranteed wild space. An example of a high density growth 
area is that within the Urban Growth Boundary. As planned, mitigation 
banks are not required to be within Urban Growth Boundaries and it 
appears most if not all will not be. Mitigation banks in an Urban Growth 
Boundary could help provide wildlife corridors in high density growth areas. 
Wildlife corridors have been shown to be very effective at salvaging wild 
populations. This has been a popular and successful method of 
preservation of wild areas and animal populations in Europe. Moving all 
wild areas out of an Urban Growth Boundary has several deleterious 
effects including negative impacts on human health and human morale, 
decline of certain animal populations and the creation of heat sinks due to 
large areas of contiguous development.

Though wetland banks are generally going to be located in the area where 
impacts are to occur this is simply not sufficient. Market forces, whim and 
convenience cannot successfully dictate true conservation.

 

4.       The Draft EIS (Publication #01-06-022) states on page 20 that “other 
agencies and local citizens” should be responsible for keeping their county/
state/private project in line with regard to mitigation sequencing. This duty 
should fall to Ecology and there should be enforcement, inspection and 
investigative capability given to the Department of Ecology to follow-
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through with this duty.

 

5.       The Draft EIS (Publication #01-06-022) admits to the concern on 
page 21 that there can be significant impacts from removing wetlands. But 
the document does not propose solutions to address specific problem such 
as the following and therefore does not sufficiently address the issue:

 

“Natural areas are considerably more socially valuable when located within 
developed areas.”

“These wetlands can provide vital habitat for native amphibians (Richter 
1996) and serve as habitat islands for birds and urban wildlife.”

 

Hydrogeology considerations/compensation watershed considerations/
compensation and salmon-stream considerations/compensation will not be 
sufficient to address this significant quality of life issue.

 

Nolan D. Lattyak

 

When and where will I be able to see how the comments are responded 
to? Will they be aggregated or answered individually?
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From: betty batchelor
To: Holder, Yolanda (ECY); 
Subject: wetlands
Date: Tuesday, April 14, 2009 11:58:45 AM

Dear Ms. Holderr, I urge that wetland mitigation banks be rejected 
wholeheartedly. This is an asinine concept that benefits ONLY the 
developers. I am fortunate to have wetlands on my property & I assure you 
they did not develop overnight. Each wetland is unique in its own way & 
cannot be replicated. Skagit County CAN refuse to permit wetland banks & 
they would be very wise to do so. Betty Miles 
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April 23, 2009 
 
Ms. Yolanda Holder 
Wetlands Section 
Washington Department of Ecology 
P.O. Box 47600 
Olympia, WA 98504-7600 
 
 
RE: Chapter 173-700 WAC 
 Comments on Proposed Rule 
 Wetland Mitigation Banking Act, chapter 90.84 RCW 
 
 
Dear Ms. Holder: 
 

The DOE has again asked for comments on the wetland mitigation 
banking proposed rule. Many agricultural interests have commented in 
meetings and in writing regarding prohibition of these regulatory facilities 
on agricultural lands -- comments that have been largely ignored, even 
though saving these productive lands is a growing international concern 
(see above). 

 We are disappointed to find that this proposed final rule still 
allows the siting of wetland mitigation banks on agricultural soils of long 

G8 farm ministers plot world food 
strategy 
By Svetlana Kovalyova 
Reuters 
Friday, April 17, 2009 1:47 PM  

PIEVE DI SOLIGO, Italy (Reuters) ‐ Farm ministers of the 
Group of Eight meeting in Italy this weekend aim to 
forge a strategy to secure food supplies and stabilize 
prices, as rich nations scramble for acreage abroad to 
feed their people. 

AA
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term commercial significance. This is in direct opposition to mandates set 
forth in the state’s Growth Management Act.  
 
 DOE and federal agencies are also ignoring the federal Farmland 
Protection Policy Act for a mandatory review of the effects (and 
especially the cumulative effects) of conversion of farmland to 
nonagricultural use, although in WAC 173-700-200 How do other laws 
and rules relate to banks? it is stated that “banks certified under this 
chapter must be consistent with existing federal, state and local laws and 
rules…” This rule is not consistent with the Growth Management Act. 
 
 We note that the Small Business Economic Impact Statement 
completely avoids examination of the potential impacts on existing 
agricultural businesses that will or may be displaced by placement of 
these regulatory facilities on agricultural lands of long term commercial 
significance. You have received testimony regarding blockages of rivers 
in Skagit County and the effects these have had on upstream properties; 
you are allowing structures that block these rivers to create hydrology for 
new banking facilities, yet you have not examined the effect it will have 
on local small agricultural businesses. The report only examines the 
business of wetland mitigation banking. This is an error of omission that 
should be corrected. The program is redistributing ecosystem services that 
may be vital to the long term ecological viability of the watershed and 
region, which will directly affect the natural resource based businesses in 
the region. One application in Skagit diminishes the dairy infrastructure in 
its watershed by 1/3, for example.  
 
 Similarly, in the Preliminary Cost Benefit and Least Burden 
Analysis, there is an absence of examination of the long term effects of 
reducing the wetland diversity within a watershed and the resulting 
increased burdens that may place upon others to meet regulatory 
requirements within the same watershed. This is especially important in 
agricultural settings in Western Washington where farming operations are 
under extraordinary regulatory burden and examination because of 
endangered species issues. The effects of this program may be to increase 
the regulatory burden upon agricultural interests. 
 
 During several meetings of the Citizens’ Advisory Group, it was 
discussed that the state’s wetland mitigation law and policy were lacking. 
Therefore, this rule should set new standards to meet the increased 
expectations in ecological and spatial performance you say will be 
created by the use of mitigation banks. This rule lacks any standards 
which will increase the performance of these facilities beyond that 
expected from on-site and individual mitigation projects.  
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 We find the rule lacking in technical or performance standards. 
There are references to performance, but no indication what that should be 
or who and how it will be measured or evaluated. The Department’s own 
analysis of wetland mitigation reports a high failure rate yet this rule 
makes no attempt to set forth standards to increase performance. 
 
 Representatives from the Department admitted at the Public 
Hearing in Skagit County on April 15, 2009, that the draft rule lacked a 
process to reject an application. Yet the Department issued a Request for 
Applications after recognizing this program fault, and for applications 
which would then come under the regulations for pilot programs, which 
allow an application to avoid performance up to rule standards. We 
wonder why this occurred and whether the Department has slipped into 
the role of advocate rather than regulator. The lack of measurable or 
delineated standards in the proposed rule seems to reflect that role. 
 
 
WAC 173-700-104 Definitions: 
 
 Although it was stated at the Public Hearing on April 15, 2009, 
that the rule was written to be consistent with the federal rule, the 
definitions vary in terminology and contain much less technical detail. We 
would suggest a closer tracking with the federal definitions, especially 
where interpretation can affect the ecology integrity of existing 
watersheds and ecosystems.  
 
 We note that DOE has not included a definition of “ecosystem 
services” in the WAC 173-700-104 Definitions. We suggest this be 
included as “the benefits that human populations receive from functions 
that occur in ecosystems.” We also suggest that it be inserted as one of 
the decision-making factors in the review and permitting process. We note 
that the term “watershed-based approach to mitigation” references 
ecosystem processes and functions. 
 
 The term “threshold value,” referenced in “performance 
standards,” should be defined. 
 
 The term “reestablishment” is defined incorrectly; as written it is 
the definition for “creation.” We suggest the definition read, “means 
actions taken to return wetland are, function, and values to a site where 
wetlands previously existed, but are no longer present because of the 
lack of wetland hydrology or hydric vegetation. Reestablishment falls 
under the broader term of restoration.” 
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 The term “wetland(s)” is an incomplete definition lacking the 
necessary hydric soils parameter. A wetland is defined by the three 
parameters of hydrophytic vegetation, wetland hydrology and hydric soils. 
 
 
WAC 173-700-200 How do other laws and rules relate to banks?: 
   
 We suggest that it be required of the sponsor to coordinate with the 
local jurisdiction(s) early in the process: “The sponsor is required to 
coordinate with the local jurisdiction(s) early in the development of their 
proposal.”  
 
 
WAC 173-700-303 Site selection: 
 
 Based upon the location of at least two of the pilot banks within 
river courses, we suggest that language be inserted in this section 
regarding endangering public safety. We believe these facilities should be 
“prohibited from river courses that flood on a frequent basis.” 
 
 We do not believe that excavation within a waterway improves 
flood storage; we believe excavation within a waterway can potentially 
cause structural changes in the configuration of the waterway that can 
increase the frequency of flood events and their magnitude, endangering 
life and property. We believe that allowing structural changes within a 
waterway can cause instability of the river structure, both up and 
downstream, and create the potential for bank erosion, sedimentation and 
other faults. 
 
 (2)(a) “The department prohibits the location of banks on 
ALLCS due to the important resource and societal values of those 
resource lands.” 
 
 Strike (2)(b). 
 
 In (2)(c) move and insert (2)(b) (iv) and (v). 
 
 
WAC 173-700-331 Credit Release – Preconstruction: 
 
 This section should be struck in its entirety. There is no rationale 
for pre-release of credits. The Department’s website states, regarding 
wetland banks: 
 

“Ecological benefits include: 
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Ensures greater likelihood of success, since banks must be up and 

running before a wetland can be affected.”  

The Department has repeatedly touted, as one of the benefits of mitigation 
banking, the pre-construction of the replacement wetlands. Pre-
construction release of credits would eliminate that “benefit.” What occurs 
if credits are released pre-construction and then the entity owning the 
facility goes bankrupt or ceases to exist? 
  

WAC 173-700-340 Performance standards: 

 
 Chapter 90.84 RCW, Wetlands Mitigation Banking, is the law 
requiring the preparation of this rule. It directs the DOE to adopt rules for: 
“…Performance standards;…” The DOE provides only seven (7) lines 
within the proposed rule regarding performance standards, stating that 
“performance standards must be based on the bank’s objectives and goals 
as identified in the instrument,” and adding that they must be measurable. 
 
 As the performance of these facilities is the only thing that actually 
accomplishes the mitigation for other aquatic resources destroyed, there 
must be clear language setting forth the required performance to meet the 
criteria for selling credits.  
 
 Given the record of failure in at least half the mitigation projects in 
state and nationally, the department must have some idea what has been 
going wrong. Quantification of those features would be a starting point for 
performance standards. 
  

For example, a density of plantings established and surviving for a 
specific period might be a measurable standard. Establishment of drainage 
and hydrology as designed might also be a measurable standard. The way 
this short section is written, there is no way for a third party to determine 
if a project meets any “standard” as none are set forth. 

 
 

WAC 173-700-421 Permanent protection: 
 
 In section (1) we suggest striking the word “generally.” The last 
line should read, “The department shall require a perpetual conservation 
easement.” 

Strike section (2) in its entirety. Move (a) through (f) to under (1), 
except strike the word “void” in (d) to read, “Contain a provision 
requiring a 60-day advance notification to the department before any 
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 maryheinricht@earthlink.net

action is taken to modify the mechanism, including transfer of title, or 
establishment of any other legal claims over the bank site.” AA

g   P rros ppe ccts   

 
We would strongly suggest that either the Department of Ecology 

or another state agency co-hold the perpetual conservation easement on 
the bank. This would give the state the advantage of having direct 
oversight of the long-term management and maintenance of the site and 
authority to enforce against any violations of the easement. 

 
 

WAC 173-700-502 Use of bank credits outside of the service area: 
 
 There is a great deal of concern that utilization of wetland banks 
will create deficits of ecosystem services in some areas. Allowing credits 
to be used outside the approved service area will guarantee this effect. If 
the Department feels there is a rationale to consider the use of credits 
outside of the approved service area, the process should hold public 
hearings in the affected localities to determine public support for this 
option.  
 
 “(1) The department shall consult with the signatories, and after 
public hearings to gather input and a consensus of the signatories, may 
authorize the use of credits to compensate for impacts …” 

 
 
 

 

Thank you. 

 

 

Mary Heinricht 
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From: DeForest Arbogast
To: Holder, Yolanda (ECY); 
Subject: DOE WMB Draft EIS comments
Date: Saturday, April 18, 2009 9:00:42 PM

Hi Yolanda,
 
It was good to meet you, Lauren and Kim face-to-face at the Mount Vernon WMB 
workshop.  You all must have an incredible workload keeping up the WMB 
Program.  Unfortunately, I do not share your optimism for such a program.  None-
the-less, I wish you the best in making that program work.
 
Here are my comments on the Draft WMB EIS.
 
The least sound method for determining the status of the nation’s wetlands is data 
analysis of
regulatory and incentive program data.  Unregulated wetlands destruction, 
wetlands destroyed illegally and losses due to natural events, such as coastal 
Louisiana erosion, are not even counted.  So I will not waste your time recounting 
all the dismal WMB studies I’ve read.
 
As I see it, the elimination of our natural wetlands to enhance development is an 
abomination.  Your attempts at creating and maintaining man-made wetlands is 
not even appropriately funded by the
state legislature, thus dooming all the enhanced regulations in Chapter 173-700 
WAC.  You are, in fact,
helping to set the stage for further development while at the same time degrading 
rural communities with the loss of our most valuable farmland.  
 
One of your stated goals is to “Support sustainable communities and natural 
resources”.  Your WMB program appears to be at odds with your goals.
 
DeForest Arbogast
Camano Island, WA
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Response to the new draft mitigation banking Rule: 
 
General Comments: 
Providing an updated set of rules to improve the process of establishing successful 
wetland mitigation banks, demonstrating a commitment to large scale mitigation projects 
and leadership on improving wetland mitigation processes for all jurisdictions in 
Washington are important benefits to this process.   
 
Ecology must look at the big picture and take responsibility for creating a process that 
supports the best available science and best solution for mitigation of unavoidable 
impacts to critical areas in Washington.  This process has become a vehicle for special 
interests to put major hurdles and add additional cost to the process of permitting wetland 
banks that will hurt the program in the long term.  The result will be fewer bank 
proposals, less options for unavoidable impacts, higher costs for important public projects 
and a greater overall loss of function in our watersheds. 
 
Some of the key “environmental” lobbyist that participated in this process as they 
regularly do, were embarrassingly unprepared and unaware of the current rules, the best 
available science, what is going on in the rest of the country or how existing banks in 
Washington are doing.  They had the same ideas, positions and comments they learned in 
the 70’s and 80’ and showed very little current knowledge of rules relating to mitigation 
banks verses applicant sponsored on site mitigation.  There is an attitude that the 
Northwest is so green already yet many are pathetically behind the times and unaware of 
the best available science being used in the rest of the country.  They did a very poor job 
in evaluating and contributing to making these rules effective for the State of Washington 
going forward.  
 
Farmers and landowners were not represented in the process.  Activists’ wanting to 
preserve what is left of the Skagit valley after much of it has been paved and turned into 
shopping malls and freeway sales yards high-jacked the process through their paid 
lobbyist, for their special interest.  Farmers and landowners that don’t want their options 
taken away when they have to sell their land will be shocked at the restrictions applied by 
these rules to land outside of urban areas by the adoption of the land zoning catch all 
designation “lands of long term commercial significance”. 
 
These rules increase the initial and up front cost of proposing, permitting and 
constructing a mitigation bank.  At the same time they increase the risk that a proposal 
will be rejected since they give opponents many more opportunities to tie up, delay, 
harass, litigate etc. proposals that really make sense.  These rules do not do enough to 
help the goal of creating more and better mitigation banks, they will cause bankers to go 
to other states or avoid the wetland mitigation banking process and wait for other 
mitigation programs from other regulatory agencies in Washington. 
 
Specific comments: 
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The new rule should clearly address that Bank proposals in the Departments pilot 
banking program get some relief so that there is not a question if they have to go through 
certain steps again:  The Instrument as defined should be required after July 21, 2009 or 
whenever the rule is actually adopted.  Site selection, content of prospectus, public 
notice, public hearings, service area, credit generation and release, these issues once 
agreed upon in the pilot banking program should not be reopened by the new rule as long 
at the final Instrument is consistent with the rule. 
Site selection-  
303-1.C.IV “Historical land” use is irrelevant if the site was historically wetland.  How it 
was abused since then is not relevant if you are trying to restore functions to the 
watershed.  If it was farmed or was a chemical plan is irrelevant if it can be returned to a 
high value wetland that has high value to the watershed.  Once being a farm is not more 
significant than other previous uses. 
303-2.C.  This section is completely contradictory, wetland mitigation banks are not 
designed to conserve and maintain agricultural production. If you make this a 
requirement no bank can be approved in these areas.  Compatible with the local 
agricultural strategy, who decides this and when is this issue resolved for a Sponsor and 
his proposal?  This opens up one objection after another with no clear cut way to resolve 
the questions.  This is just language to kill banking statewide, put in by the clever 
activists that Ecology should reject on the basis that it is not in the best interest of the 
public.  This takes away farmers and other landowners property rights.   Let the local 
jurisdictions decide these issues, if you put this type of language in the State rule you just 
make it more difficult.  
 
Long Term Management Plan – The instrument must identify potential long term 
stewards – What responsible organization is going to commit 10-15 years in advance, 
before a project is even built and matures that they will commit to long term stewardship? 
  
Limit what is required in the Long Term Management Plan to what is required by the 
State for other mitigation sites.  The IRT cannot add additional requirements at their own 
will to the third party Steward like performance standards and annual reports.  Once the 
Bank operational period is over the long term stewardship must be limited by the rules to 
what is reasonable not what IRT staff comes up with on a bank by bank basis. 
 
Bankers should be able to sell available credits to customers without a specific permit 
number yet issued if that customer wants to insure that they have access to mitigation 
credits for a planned project.  (Refusal could be considered an illegal restraint of trade)   
Credits sold to a customer and reported as sold by the Sponsor to the IRT cannot be 
suspended.  The State will very likely get sued if they try to control commerce this way. 
How can you release a credit for sale by a banker and then deny it’s use by a customer 
that has legitimately purchased it?  If a credit is released to a sponsor for sale how can 
you say it cannot be sold to whoever wants to buy it? 
 
Victor Woodward 
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From: andrea xaver
To: Holder, Yolanda (ECY); 
Subject: FW: Wetland Mitigation Banks
Date: Wednesday, April 22, 2009 1:11:59 PM
Attachments: Wetland Mitigation Banks - letter to DOE Y. Holder 4-09.doc 

Yet another try.  Without my glasses (shame on me), I put in yho1 instead of yhol, 
so we’ll see if this works.
 
-----Original Message----- 
From: andrea xaver [mailto:dancer@fidalgo.net]  
Sent: Wednesday, April 22, 2009 1:06 PM 
To: 'yho1461@ecy.wa.gov' 
Subject: FW: Wetland Mitigation Banks
 
Another try.
 
-----Original Message----- 
From: andrea xaver [mailto:dancer@fidalgo.net]  
Sent: Wednesday, April 22, 2009 1:01 PM 
To: 'yho1461@ecy.wa.gov' 
Subject: Wetland Mitigation Banks
 
Please see attached.  Thank you.
It was sent earlier, but was rejected.  I asked a friend to forward it also, so you may 
get 3 or 4 of the same letter from me!
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Andrea Xaver


19814 State Route 9, Mount Vernon, WA  98274  (360-422-8922)


April 22, 2009  (Sent on this date via e-mail to yhol461@ecy.wa.gov)

Re:  Wetland Mitigation Banking (WMB) – Chapter 173-700 WAC


Attn:  Yolanda Holder, Shorelands and Environmental Assistance Program

PO Box 47600,  Olympia,  WA  98504-7600


Dear Ms. Holder:


I have comments specific to the chapter as well as general comments of concern.


How many natural, effective wetlands exist in Skagit County and in Washington?

It would seem prudent to do extensive research to determine how much, if any, can be sacrificed to WMBs.  I’m told there is no inventory of Skagit’s wetlands.

How can you have a rule without knowing what it might effect?


There is a huge risk for the use of WMBs, and potential placement of same on agricultural lands, forest lands, and existing habitat.  There is a high failure rate (as stated by both DOE and the Army Corps of Engineers).  The soils in Skagit County are mainly all prime lands of some kind – they’ve always grown crops or trees.  These soils are rare and are being eradicated world-wide.  With a world population increasing annually by about 90,000,000 people, these lands and successful habitat will be crucial.

How can WMBs for the public good be compared to WMBs for private gain?  Why should Skagit County or Washington State have to lose any of its resources to enable the increased financial gain of a developer?  How is personal financial gain “unavoidable?”

Please explain “unavoidable permitted losses” as they relate to private gain.  Why would a (typically it’s a developer) person absolutely have to build a development that cannot


avoid a wetland area?  I’ve found, in recent years, that whatever is supposed to “save” habitat seems to end up benefiting developers instead – or in large part.


Who in DOE is mindful of the wildlife that will be eradicated in one wetland so that credits can be sold from one that is created?  Will someone come in and move the wildlife from one place to the other – especially if personal gain is “unavoidable?” Frogs and other amphibians are facing mass extinction, from a fungus, around the globe – rampant in the U.S., according to the April, 2009 National Geographic.  Who in DOE cares if there are enough places for them to re-establish and survive?

It would seem that we should keep all our natural, effective wetlands that we have, instead of trying to lump them together.  Even C. Gregoire, DOE Director in 1990,     

said every acre of wetland was important.  What’s changed?                        (Pg. l of 2)

Page 2 – letter to Yolanda Holder, DOE , re WMBs                     e-mailed 4-22-09


Who is concerned about contaminated water affecting the wetlands?  DOE gave a $250,000.00 grant to Skagit County to study the feasibility of discharging Big Lake’s partially treated (will not remove pharmaceuticals) into Nookachamps Creek.  If this is approved by the county, then little, but important, Nookachamps Creek will receive an average of 150,000 gallons of pharmaceutically-laced water daily.  One would think that if this water is intended for fish survival, the water should be free of contaminants -  pharmaceuticals forever is a very long time.

It’s odd that DOE cringes over cows watering from a creek or passing through it to reach the other side, yet sends money that would promote adding pharmaceutically-laced water seemingly forever to a small, important creek.  (Speaking of fish, the April 18, 2009 edition of the Skagit Valley Herald featured an article about how, after 16 years, sports fishermen will once again be able to fish, along with the Tribes, for Chinook because the amount is so strong this year – 23,000 expected.) 


As stated earlier, WMBs for the public good (such as bridges or highways) is one thing; private gain is totally another.  DOE is helping to create a monopoly within a county. 

A WMB could be so big that no others are “necessary.”  So, likely one private entity gets rich while leaving the county’s natural resources at high risk.


Given the economy and the scaling back of county and state personnel, who will be keeping track of WMBs?  What will they do if something is found to be wrong?  How long will it take to correct anything?  Who will be doing any long-term protection?   Will government agencies have conflicting control/advice?  Where does the money come from and is it guaranteed - if the sponsor leaves, and easement holders go bankrupt, what then?

I worked for DNR for almost 32 years.  I know pretty well how state government and money operate – or not, as the political case may be.  It seems as though DOE has been infiltrated by some developers; and by people who call themselves environmentalists – but, they way they operate, I call them “ecopreneurs” – they always make a lot of money while saying they’re saving the environment.  After all, their experts profess to know more than anybody else’s experts – and the same with their legion of attorneys.


Earlier, by regular mail, I sent the following to you; maybe they will be of interest:


The April, 2009 National Geographic, drawing attention to the amphibians’ plight.

A copy of a Letter to the Editor I wrote recently about this same subject and how loss of natural, effective wetlands could aid in their demise.


A Washington State map highlighting Skagit County, as with just over 1.1 million acres, it is a bit larger than all the wetlands remaining in the entire state. 

A soils map of Skagit County.   We’ve had too many people here who don’t know one type from another, and yet they feel free to say certain soils are inferior when they’re not.        

Thank you for the opportunity to comment.




Andrea Xaver 
19814 State Route 9, Mount Vernon, WA  98274  (360-422-8922) 

 
April 22, 2009  (Sent on this date via e-mail to yhol461@ecy.wa.gov) 
 
Re:  Wetland Mitigation Banking (WMB) – Chapter 173-700 WAC 
 
Attn:  Yolanda Holder, Shorelands and Environmental Assistance Program 
PO Box 47600,  Olympia,  WA  98504-7600 
 
Dear Ms. Holder: 
 
I have comments specific to the chapter as well as general comments of concern. 
 
How many natural, effective wetlands exist in Skagit County and in Washington? 
It would seem prudent to do extensive research to determine how much, if any, can be 
sacrificed to WMBs.  I’m told there is no inventory of Skagit’s wetlands. 
 
How can you have a rule without knowing what it might effect? 
 
There is a huge risk for the use of WMBs, and potential placement of same on 
agricultural lands, forest lands, and existing habitat.  There is a high failure rate (as stated 
by both DOE and the Army Corps of Engineers).  The soils in Skagit County are mainly 
all prime lands of some kind – they’ve always grown crops or trees.  These soils are rare 
and are being eradicated world-wide.  With a world population increasing annually by 
about 90,000,000 people, these lands and successful habitat will be crucial. 
 
How can WMBs for the public good be compared to WMBs for private gain?  Why 
should Skagit County or Washington State have to lose any of its resources to enable the 
increased financial gain of a developer?  How is personal financial gain “unavoidable?” 
 
Please explain “unavoidable permitted losses” as they relate to private gain.  Why would 
a (typically it’s a developer) person absolutely have to build a development that cannot 
avoid a wetland area?  I’ve found, in recent years, that whatever is supposed to “save” 
habitat seems to end up benefiting developers instead – or in large part. 
 
Who in DOE is mindful of the wildlife that will be eradicated in one wetland so that 
credits can be sold from one that is created?  Will someone come in and move the 
wildlife from one place to the other – especially if personal gain is “unavoidable?” Frogs 
and other amphibians are facing mass extinction, from a fungus, around the globe – 
rampant in the U.S., according to the April, 2009 National Geographic.  Who in DOE 
cares if there are enough places for them to re-establish and survive? 
 
It would seem that we should keep all our natural, effective wetlands that we have, 
instead of trying to lump them together.  Even C. Gregoire, DOE Director in 1990,      
said every acre of wetland was important.  What’s changed?                        (Pg. l of 2) 
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Page 2 – letter to Yolanda Holder, DOE , re WMBs                     e-mailed 4-22-09 
 
Who is concerned about contaminated water affecting the wetlands?  DOE gave a 
$250,000.00 grant to Skagit County to study the feasibility of discharging Big Lake’s 
partially treated (will not remove pharmaceuticals) into Nookachamps Creek.  If this is 
approved by the county, then little, but important, Nookachamps Creek will receive an 
average of 150,000 gallons of pharmaceutically-laced water daily.  One would think that 
if this water is intended for fish survival, the water should be free of contaminants -  
pharmaceuticals forever is a very long time. 
 
It’s odd that DOE cringes over cows watering from a creek or passing through it to reach 
the other side, yet sends money that would promote adding pharmaceutically-laced water 
seemingly forever to a small, important creek.  (Speaking of fish, the April 18, 2009 
edition of the Skagit Valley Herald featured an article about how, after 16 years, sports 
fishermen will once again be able to fish, along with the Tribes, for Chinook because the 
amount is so strong this year – 23,000 expected.)  
 
As stated earlier, WMBs for the public good (such as bridges or highways) is one thing; 
private gain is totally another.  DOE is helping to create a monopoly within a county.  
A WMB could be so big that no others are “necessary.”  So, likely one private entity gets 
rich while leaving the county’s natural resources at high risk. 
 
Given the economy and the scaling back of county and state personnel, who will be 
keeping track of WMBs?  What will they do if something is found to be wrong?  How 
long will it take to correct anything?  Who will be doing any long-term protection?   Will 
government agencies have conflicting control/advice?  Where does the money come from 
and is it guaranteed - if the sponsor leaves, and easement holders go bankrupt, what then? 
 
I worked for DNR for almost 32 years.  I know pretty well how state government and 
money operate – or not, as the political case may be.  It seems as though DOE has been 
infiltrated by some developers; and by people who call themselves environmentalists – 
but, they way they operate, I call them “ecopreneurs” – they always make a lot of money 
while saying they’re saving the environment.  After all, their experts profess to know 
more than anybody else’s experts – and the same with their legion of attorneys. 
 
Earlier, by regular mail, I sent the following to you; maybe they will be of interest: 
The April, 2009 National Geographic, drawing attention to the amphibians’ plight. 
A copy of a Letter to the Editor I wrote recently about this same subject and how loss of 
natural, effective wetlands could aid in their demise. 
A Washington State map highlighting Skagit County, as with just over 1.1 million acres, 
it is a bit larger than all the wetlands remaining in the entire state.  
A soils map of Skagit County.   We’ve had too many people here who don’t know one 
type from another, and yet they feel free to say certain soils are inferior when they’re not.         
 
Thank you for the opportunity to comment. 
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From: andrea xaver
To: Holder, Yolanda (ECY); 
Subject: RE: Wetland Mitigation Banks
Date: Thursday, April 23, 2009 4:20:41 PM

Thank you.  By the way, I just opened my May, 2009 Scientific American and 
there’s an article talking about “Could Food Shortages Bring Down Civilization?”
It mentions how important top soil is and Skagit Co. has great soils.  The article 
says (various quotes) –
“Water shortages, soil losses and rising temperatures from global warming are 
placing severe limits on food production.”
“Rising hunger in the world’s 70 least developed countries.”
“Arable Land is Disappearing.  Topsoil, another vital factor in maintaining the 
world’s food supply, is also essentially a nonrenewable resource; even in a healthy 
ecosystem supplied with adequate moisture and organic and inorganic material, it 
can take centuries to generate an inch of topsoil...Arable land is also threatened by 
roads, building and other non-farm usage.”
“Anxious to ensure future grain supplies, several nations are quietly making deals 
with grain-producing countries for rights to farm there.  The practice tightens 
supplies for other importing nations and raises prices.”
“The scope of the second worrisome trend – the loss of topsoil – is also startling.  
Topsoil is eroding faster than new soil forms on perhaps a third of the world’s 
cropland…very foundation of civilization, took long stretches of geologic time to 
build up, yet it is typically only about six inches deep.”
Food for thought.  It may have nothing to do with the pending rule, but DOE should 
be aware of impacts of its actions.  It should look beyond the rush to help those who 
likely could care less about the long-term effects of the environment and anything 
that’s in it.  You may find the article of interest if you happen to take (or buy) this 
magazine.  
Thanks again for your response re my previous attempts to send you info.  
 

-----Original Message----- 
From: Holder, Yolanda (ECY) [mailto:YHOL461@ECY.WA.GOV]  
Sent: Wednesday, April 22, 2009 1:14 PM 
To: andrea xaver 
Subject: RE: Wetland Mitigation Banks
 
Your comments have been received.  I will add this comment letter to the 
information received from you in today’s mail.
 

From: andrea xaver [mailto:dancer@fidalgo.net]  
Sent: Wednesday, April 22, 2009 1:11 PM 
To: Holder, Yolanda (ECY) 
Subject: FW: Wetland Mitigation Banks
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Yet another try.  Without my glasses (shame on me), I put in yho1 instead of 
yhol, so we’ll see if this works.
 
-----Original Message----- 
From: andrea xaver [mailto:dancer@fidalgo.net]  
Sent: Wednesday, April 22, 2009 1:06 PM 
To: 'yho1461@ecy.wa.gov' 
Subject: FW: Wetland Mitigation Banks
 
Another try.
 
-----Original Message----- 
From: andrea xaver [mailto:dancer@fidalgo.net]  
Sent: Wednesday, April 22, 2009 1:01 PM 
To: 'yho1461@ecy.wa.gov' 
Subject: Wetland Mitigation Banks
 
Please see attached.  Thank you.
It was sent earlier, but was rejected.  I asked a friend to forward it also, so 
you may get 3 or 4 of the same letter from me!
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From: Jeremy Freimund
To: Holder, Yolanda (ECY); 
cc: Leroy Deardorff; Driscoll, Lauren (ECY); Laurie, Tom (ECY); jwweber@nwifc.org; Ralph C. Jefferson Jr.; 

Mary M. Neil; Johnsen,  Harry (ATG); 
Subject: Lummi Natural Resources Department Comments on Proposed Rule - Wetland Mitigation Banks Chapter 173-

700 WAC
Date: Wednesday, April 22, 2009 2:03:26 PM

Ms. Holder,
Please add a reference to the statutory definition of "Indian Country" (i.e., 18 USC 1151) to the new Section 
WAC 173-700-102 so that people will not be left wondering what is meant by the term.  This suggested edit 
is shown in BOLD AND UNDERLINED text in the draft rule language below.  
 

NEW SECTION

WAC 173-700-102 Applicability to tribal banks. (1) For

proposed tribal banks which are located exclusively in Indian

Country (18 USC 1151), the following section applies:

(a) If the tribal bank has been approved by the U.S. Army

Corps of Engineers (Corps) and the Environmental Protection Agency

(EPA) under existing federal rules, the bank will be deemed state

certified, solely to allow the use of credits for projects under

state jurisdiction, provided that:

(i) The department was a member of the IRT for the proposed

bank;

(ii) Any concerns raised by the department, through the IRT

process, have been resolved to the department's satisfaction; and

(iii) The department has notified the Corps and EPA in writing

that it concurs with their approval of the bank.

(b) The department shall determine whether to allow the use of

bank credits for projects under state jurisdiction on a case-bycase

basis.

(c) Certification under this section does not imply any
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extension of state jurisdiction or authority by the state on tribal

land use activities.

(2) Proposed tribal banks which are located outside of Indian

Country and partially or wholly on lands under state jurisdiction

are not covered under this section and are subject to the

requirements of this chapter.

 

 

Thank you for your attention to this matter.
 
Kind Regards,
Jeremy
 
 
Jeremy R. Freimund, P.H.
Water Resources Manager
Lummi Natural Resources Department
2616 Kwina Road
Bellingham, WA  98226-9298
jeremyf@lummi-nsn.gov
 
(tel) 360-384-2212
(fax) 360-384-4737
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From: SMTP@apps.ecy.wa.gov
To: Holder, Yolanda (ECY); 
Subject: Form results from http://apps.ecy.wa.gov/verifyform/verify.aspx
Date: Wednesday, April 22, 2009 3:02:27 PM

************************************** 

firstname: Carolyn
lastname: Kelly
companyorgroup: Skagit Conservation District
mailaddress: 2021 E. College Way, Ste 203
city: Mount Vernon
state: WA
zip: 98235
phone: 360-428-4313
email: carolyn@skagitcd.org
commentpurpose: rule
sectionname1: 173-700-222
comment: "invite representatives from appropriate federal and 

state regulatory and resource agencies" It should be 
specified which agencies will be included. 

sectionname2: 173-700-303
comment2: Ste Selection, Section (2) Ecology discourages siting of 

banks on ALLCS - How will this be done? There are no 
means identified for Ecology to discourage. The 
project proponent should have to show strong 
justification as to to why the site is the ONLY option, 
not merely ways to mitigate for the mitigation on 
prime soils. On the plus side, having the local 
conservation district and Conservation Commission 
review and comment is a good way to solicit input. It 
is still unclear, however, who makes and what are the 
criteria for final decision on whether banks can be 
sited on ALLCS?

B1: Submit
form_type: email
submit: Submit
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From: Ann Cheryl Dannhauer
To: Holder, Yolanda (ECY); 
Subject: Draft Rule for Wetland Mitigation Banks
Date: Wednesday, April 22, 2009 10:04:50 PM

To: 
Yolanda Holderr 
Department of Ecology 
 
Dear Ms. Holderr: 
 
I am opposed to having wetland mitigation banks. 
 
I think they will result in the loss of farmland.  In the future, local 
farmland may become all the more important, as the long-distance 
importation of foods may become environmentally and economically 
unfeasible.    Farmland is also important for Skagit Valley's quality 
of life and tourism base. 
 
By providing the option of mitigating wetland destruction rather than 
avoiding it altogether, I think they will result in the loss of 
wetlands.  Developers may very well choose the mitigation option rather 
than preserving wetlands on their property. 
 
I have concerns about the effectiveness of mitigation.   According to 
the Washington State Wetland Mitigation Evaluation Study of 2001 and 
2002, most mitigation wetlands were not successful at replacing wetland 
functions.    Wetlands researchers point out that wetlands are 
dependent on the surrounding landscape, especially contiguous water 
systems.  They state that mitigation banking "ignores the tight 
associations between certain wetland functions and their watershed." 
(1) 
 
The further loss of wetlands in Washington State will mean more 
stormwater and pollution being dumped into Puget Sound, further loss of 
wildlife habitat, and further endangerment of species.     Let's halt 
the practice of "mitigating" wetland loss and work instead to save the 
ones we have. 
 
-Ann Dannhauer 
 
1. Kusler, Jon A,  Mitsch, William J. and Larson, Joseph S. "Wetlands." 
Scientific American, January 1994. 
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128 Chestnut Avenue  phone:  301-977-4311 
PO Box 1088  fax: 301-977-4363 
Washington Grove, MD 20880-1088 

 
 
 
April 23, 2009 
 
Ms. Yolanda Holder 
Shorelands & Environmental Assistance Program 
Washington State Department of Ecology 
300 Desmond Drive 
PO Box 47600 
Olympia, WA  98504‐7600 

 

 
Re:  Comments to Wetland Mitigation Banking Rule:   

Chapter 173‐700 WAC:  Wetland Mitigation Banks 
 
Dear Ms. Holder: 
 
Thank you for the opportunity to review and provide comments on the Draft Wetland Mitigation 
Banking Rule Chapter 173‐700.   
 
We appreciate the efforts of the Department of Ecology (department) to continue to improve the 
mitigation banking program in the state, and that it has begun to embrace the concepts we have been 
promoting as an industry group.  Unlike most regulatory programs that focus on compliance actions to 
limit harm associated with project impacts, participation in the mitigation bank program by Sponsors 
represents a voluntary commitment to commit to a substantial investment which delivers a high 
quality environmental asset.  These front‐loaded investments carry substantial risk in terms of financial 
and regulatory uncertainty for all concerned agencies, stakeholders and Sponsors.  The concept of an 
interagency review team is vital to ensuring the program is successful in providing a clear and efficient 
process for all parties to follow, and for giving Sponsors a fair opportunity to succeed.  In order for 
these efficiencies to thrive, a regulatory program must be constructed that is, first and foremost, 
consistent with other regulatory programs and easy to follow. 
 
We see substantial improvements in this version of WAC‐173‐700 which we attribute to the 
experience of the pilot program and the involvement with the mitigation banks approved to date.  
Nevertheless, there remains considerable uncertainty in the process which, we believe, could be 
avoided by inclusion of the following provisions which are also contained and defined further in the 
comments to specific rule sections that follow. 
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1) Adoption by Reference of Federal Rules:  In particular, 33 CFR Parts 325 and 332 (Department 
of the Army, Corps of Engineers); 40 CFR Part 230 (Environmental Protection Agency) – 
“Compensatory Mitigation for Losses of Aquatic Resources: Final Rule) as published (73 Fed. 
Reg. 70, 19594‐19705, April 10, 2008) should be adopted by reference in the WAC.  These rules 
codify and specify requirements that were previously subject to guidance and draft policy.  The 
rules level the playing field for banks, in lieu fees, and all other forms of permittee responsible 
mitigation.  In particular, the rules reflect an acknowledgement that mitigation banks offer the 
best available option for meeting no net loss of wetlands and ensuring that higher standards 
are maintained in all forms of mitigation.  Further, by establishing an interagency review team 
(IRT) and clearly defining the roles of member agencies, a clear and predictable process is 
outlined for all to understand and follow.  To create an additional regulatory program that is 
consistent, yet not fully integrated with the Federal Rule leads to uncertainty for all parties 
concerned and results in several ill‐defined “gray areas” that will be consequently subject the 
banking process to potentially inconsistent interpretation and application.  For this reason, we 
propose incorporating by reference all of the Federal Rules, as a basic cornerstone of a state‐
regulated banking program.  The intent of the state rulemaking process should be to simply 
provide additional clarification on state requirements beyond what is fundamentally required 
by the Federal process and define that the intent of the state rule is to provide a process for 
the state to co‐administer the IRT process.  It should not be used to construe or create a 
separate and potentially inconsistent process that may not agree with the Federal process. 
 

2) Rebuttable Presumption of Approval:  If properly constructed, a state‐regulated rule should 
be implemented to allow a rebuttable presumption of approval whereby, if a bank Sponsor 
successfully follows the process, as defined, the result will be that a bank project will be 
approved.  As currently written, there are requirements that do not reflect the overall state 
regulatory landscape, and there are potential fatal flaws that could effectively kill a mitigation 
bank application at a point in the process where a Sponsor has incurred considerable expense 
to develop a bank.  We would like to see a process that provides greater predictability such 
that if a Sponsor follows the process, the bank will be approved. 
 

3) Ecological Incentives:  A key limitation of the state’s rule is that it does not allow for the full 
value of restored ecosystems to be realized in mitigation credit values.  By limiting credit 
currencies to a “wetland centric” regulatory framework, Sponsors are not properly incented to 
take on projects that truly create multiple environmental benefits in a landscape context.  For 
example, developing projects that benefit Agricultural Lands of Long‐term Commercial 
Significance through creation of flood storage and conveyance capacity, and/or projects that 
benefit listed fish species through restoration of natural river processes and creation of 
improved riparian areas are unable to receive the “full” mitigation values based on reducing 
the currency to a wetland‐centric equation.  Additional consideration must be given to 
multiplying or compounding mitigation ratios to account for these other necessary ecological 
values; or, if full values cannot be realized in this rule, the credit ratios applied to projects that 
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do not offer a full suite of environmental benefits, as suggested above, should not be eligible 
for the most favorable credit generation ratios in order to encourage the development of 
projects that address multiple environmental goals – not just related to wetland functions 
alone.  Given the limitation of other state rules, we recognize that this may not always be 
possible.  We request that where possible, however, these bonuses or compounded benefits 
should be quantified and included within the rule.  In cases where full values still cannot be 
sufficiently recognized in these ratios, we further request that rather than trying to control 
these facets of multi‐resource banks, that the state step aside and allow for alternative 
crediting to occur through other regulatory programs.  In such cases, the department’s role is 
simplified and the potential for confusion and delay is greatly reduced.   By creating a program 
that neither rewards full value, nor provides adequate flexibility for banks to realize these 
values by trading in other regulatory frameworks, the rule provides several disincentives to 
bank Sponsors who take on large‐scale, multi‐resource opportunities that truly create 
watershed benefits. 
 

4) Dispute Resolution Process:  Creating a dispute resolution process for IRT (group) issues by 
granting sole authority to a single party is not a well conceived process.  For example, the state 
is not in a position to resolve disputes involving federal policy.  This creates potential for 
uncertainty and conflict.  The proposed dispute resolution process overlooks that other 
regulatory authority exists and that other agency concerns must also be factored in deciding 
disputes.  For this reason, we propose an IRT‐based dispute resolution process whereby a 
collective of senior co‐lead agency personnel would respond to dispute resolution claims and 
provide a single decision reflective of both federal and state concerns.  Likewise, offering the 
ability to elevate concerns made at the staff level of the IRT to an IRT‐based dispute resolution 
process provides a clear and predictable process for decisions to be made that are consistent 
with the combined interests of the group.  Further, the bank Sponsor should have the ability to 
participate in the dispute resolution process for elevating bank Sponsor concerns in the event 
of a disagreement with decisions made by IRT staff.  Extending the opportunity to bank 
Sponsors to elevate concerns to the dispute resolution promotes accountability that bank 
Sponsors feel will improve predictability and ensure fair consideration of their concerns. 

 
 

SPECIFIC COMMENTS TO RULE LANGUAGE 
 
 
WAC 173‐700‐100 Background and Purpose: 
 
Adopt by Reference all of the following: 
33 CFR Parts 325 and 332 (Department of the Army, Corps of Engineers); 40 CFR Part 230 
(Environmental Protection Agency) – “Compensatory Mitigation for Losses of Aquatic Resources: Final 
Rule) as published (73 Fed. Reg. 70, 19594‐19705, April 10, 2008) 
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WAC 173‐700‐104 Definitions: 
 
[Added language]: 
 
“Debited credit:” means an available credit which has been withdrawn from the bank to meet specific 
regulatory requirements [for an approved permit requiring mitigation]. 
 
[Added language]: 
 
[“Non‐debited credit:” means an available credit that may be obtained by prospective credit users for 
a planned debit project, but that has not yet become a “debited” credit because final approved 
permits requiring mitigation have not yet been issued.  Non‐debited credits may be credits purchased 
in anticipation of the issuance of final permits at a user’s sole risk, but are not yet recorded on the 
Master Ledger and are not officially “debited credits.” (see 173‐700‐311,411)]. 
 
WAC 173‐700‐200 How do other laws and rules relate to banks? 
 
Reiterate that the Federal Rule is adopted by reference and that all sections of WAC 173‐700 are 
intended to clarify the Department’s role as a co‐chair of the IRT and offer additional clarification to 
state requirements under the IRT review, approval, and implementation process for mitigation banks 
approved under this Chapter. 
 
WAC 173‐700‐232 Dispute Resolution Process. 
 
There needs to be a similar dispute resolution process for Sponsor to seek clarification and/or relief 
from decisions or delays resulting by action of the IRT and the Department.  Sponsor should have the 
same right and ability to elevate concerns to the Department head as other non‐concurring IRT 
member agencies are entitled to do under this section.  Further, the deciding authority needs to be 
comprised of co‐chair authorities that are able to weigh, interpret and prioritize often competing 
program requirements from among the IRT agency(s) constituents. 
 
WAC 173‐700‐300 Ecological Design Incentives 
 
Additional incentives need to be applied to projects that contain multi‐resource based mitigation 
plans.  For example, projects that include direct benefits to Agricultural Lands of Long Term 
Commercial Significance by promoting flood relief and providing additional flood conveyance to 
protect nearby area properties and infrastructure, and projects that address limiting factors affecting 
salmon recovery by restoring natural processes need to receive additional incentives.  Rather than 
retro‐fitting these projects into a wetland‐centric regulatory framework and in some cases penalizing 
Sponsors with decreased credit ratios for not increasing total wetland area, additional consideration 
should be given to increasing the total number of credits these sites generate.  Likewise, projects that 
do not have the same suite of benefits should not be eligible for “full” credit generation ratios simply 
based on total area of wetland created.  By limiting the award of credits to wetland‐only activities, 
there is a significant disincentive for Sponsors to take on restoring higher‐quality environmental 
systems that create maximum benefits in a watershed.   
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In cases where full ecological values simply cannot be realized in increased credit generation ratios due 
to limitations in department policy, the department should allow Sponsors to develop alternative 
currencies to attempt to capture these values without additional involvement required by the 
department.  When such alternative currencies are developed to meet the requirements of other non‐
department requirements, such currencies should be developed free from interference by the 
department and governed by the primary agency with jurisdiction over the resource in question. 
 
WAC  173‐700‐303 Site Selection 
 
2)(c)…add [the department shall not approve projects that have been found to be inconsistent with 
both local and statewide goals for agricultural land preservation and where local priorities and goals 
are not able to be advanced through the establishment of a mitigation bank on Agricultural Lands of 
Long Term Commercial Significance.] 
 
In addition to addressing criteria contained within this section, we recommend adding the following 
“minimum criteria” for siting mitigation banks: 
 
Add:    
 
3)  The department requires that all mitigation banks must meet the following set of minimum criteria: 
 

‐ Mitigation banks should be implemented in accordance with landscape‐scale and watershed 
planning to promote the maximum possible benefit to identified needs to sustain proper 
ecological function within the basin. 

‐ Mitigation projects must not negatively or adversely affect water quality, or contribute to 
degradation of water quality in any way.  Mitigation projects should be designed, constructed 
and maintained and monitored to provide improvements to water quality whenever possible. 

‐ Mitigation projects should not negatively affect floodplain storage or conveyance function, 
and should provide net‐gain in floodplain function whenever possible as floodplain areas are 
known to have direct benefits (or effects) to listed fish species.   

‐ Mitigation projects must be selected, designed, constructed, maintained and monitored with 
an appropriate level of scientific review, engineering, regulatory review and be secured with 
adequate financial assurances to secure the risk of failure in constructed wetlands, streams 
and associated habitats.  The implementation of mitigation plans must be constructed and 
implemented only by qualified firms with proven success in the delivery of successful 
mitigation projects. 

 
Add:  
 

4).  The department requires that all mitigation banks located in watersheds containing 
threatened and endangered fish species and associated habitat must meet the following set of 
minimum criteria: 

 
‐ Mitigation banks must be able to demonstrate a direct benefit to listed fish species and 

associated habitat. 
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‐ Mitigation banks should address identified limiting factors affecting the recovery of listed fish 
species.  In most cases this requires including key elements for the proper function of essential 
fish habitat commonly found in riverine, riparian and floodplain areas to reduce barriers to fish 
passage and to promote the maximum possible benefits to fish habitat usage including, but 
not limited to spawning, rearing, foraging and overwintering activities. 

‐ Mitigation projects should be sited along key salmon passage and spawning areas and reduce 
barriers to fish passage whenever possible.  In most watersheds, this means that mitigation 
projects should establish and maintain a direct hydrologic and hydraulic connection to river 
systems and tributaries to promote the re‐establishment of riparian areas containing high 
quality habitat for listed fish species.   

 
WAC 173‐700‐311 Types of Credits 

 
Add: 
 
4)  Non‐debited credits are available credits that may be obtained by prospective credit users for a 
planned debit project, but that has not yet become a “debited” credit because final approved permits 
requiring mitigation have not yet been issued.  Non‐debited credits may be credits obtained in 
anticipation of the issuance of final permits at the user’s sole risk, but are not yet recorded on the 
Master Ledger, and are not officially recognized by department (or IRT) as “debited credits.” 
 
WAC 173‐700‐313 through 320 Credit conversion rates (generally) 

 
Following from the discussion at WAC 173‐700‐300 – Ecological Design Incentives, we suggest adding a 
bonus table for either compounding or increasing credit generation ratios that provide multiple 
benefits to other resources.  Likewise, statements should be included that limit the application of the 
most favorable credit generation ratios to projects that provide multiple environmental benefits, not 
just based on total wetland area. 
 
WAC 173‐700‐321 Using an alternative method to determine credits: 

 
Except as may be provided for through the use of compounded/improved mitigation credit generation 
ratios and/or discounted credit generation ratios for projects that do not provide multiple 
environmental benefits (as discussed in the preceding section(s)) that are within the departments 
authority to offer and authorize, allowing the use of an alternative currency should be permitted 
generally by the Instrument approved under WAC 173‐700.  However, in cases where a defined 
alternative currency exceeds the regulatory authority of the department, or in cases where the 
department is unable to award “full” credit for multi‐resource based currencies, there is no need to 
document the alternative method in a department‐approved Instrument.  Further, by requiring 
alternative currencies to be contained within a department‐approved Instrument creates uncertainty 
as to the department’s role and regulatory authority for the review, approval and administration of 
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other currencies and possibly serves to diminish the potential values that could otherwise be obtained 
absent the department’s involvement.   
 
For example, the approval of flood storage credits could be administered by the county or 
municipality(s) within the bank’s service area that actually regulates flood hazards.  Unless additional 
bonuses are provided for within credit generation ratios to fully capture the potential value offered by 
a bank, the ability of a bank Sponsor to separately negotiate a separate trading mechanism for the 
award and use of flood storage credits should occur outside the scope of a department‐approved 
instrument, thus allowing a bank Sponsor the ability to fully capture the values associated with 
increased flood storage.  The same is true for the development and use of “fish credits” in areas of 
banks that are not able to receive full credit generation bonuses from within a department‐approved 
instrument.  The potential for “double dipping” is eliminated under this approach, whereby only partial 
values are approved and traded under each regulatory program by agencies having jurisdiction to 
review and approve these values (i.e. percentages of sites having full wetland values are traded under 
department‐approved instrument and percentages of sites having full values for other functions (flood 
benefits, fish credits) are traded under another program). 
 
WAC 173‐700‐350(3) Financial Viability:  (not considering economics…) 

 
Current language: 
 
“3)  The department may not consider the economic standing of a bank when implementing mitigation 
sequencing, determining unavoidable impacts, or evaluating compensation alternatives for debit 
projects.” 
 
We appreciate the department’s position that “lowest cost to the user” cannot be a deciding factor in 
considering mitigation options.  However, when evaluating compensation alternatives for debit 
projects, consideration should be given to the hierarchy of mitigation alternatives under Federal Rules 
which specify a preference for the use of mitigation banks in large part due to the financial assurances 
offered by bank Sponsors to secure the performance of mitigation banks.   If the hierarchy of options 
contained in the Federal Rules is adopted by reference in WAC 173‐700, and if standards are 
maintained to fully provide replacement for lost function, as compared to cost considerations, the 
language of 173‐700‐350(3) is otherwise acceptable. 
 
WAC 173‐700‐351 Financial assurances. 

 
Clarifications are needed to describe the process and criteria for accessing financial assurances 
maintained by Sponsor.  We suggest a simple statement stating that the Instrument must contain clear 
provisions for when the department (in cooperation with the IRT) may direct disbursement from the 
Sponsor’s financial assurance(s), except as provided for in the following sections. 
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WAC 173‐700‐352 Financial assurances for construction: 

 
When defining in the Instrument (as suggested above), financial assurances for construction should be 
accessed only when: 
 

a) All site work has ceased and Sponsor has not completed construction, according to the 
approved construction schedule; and, 

b) No official amendment to the approved construction schedule has been sought by Sponsor 
nor approved by IRT; and 

c) The department (and IRT) has provided a notice of default to Sponsor indicating that 
construction must be completed; and, 

d) Sponsor does not remobilize to complete construction, or sufficiently respond to the 
notice of default. 

 
Additional comments regarding requirement of financial assurance “to stabilize site” are contained 
below:   
 
Current language: 
 
“5) If the first release of credits will occur after construction is completed and the department has 
approved the as‐built plans, the department may require a financial assurance that would be adequate 
to stabilize the bank site in the event of default by the Sponsor.” 
 
This statement is unnecessary and duplicative of other remedies available to approving agency(s) for 
violating permit conditions for failing to stabilize the bank site.  Sponsor must comply with all permit 
conditions for the approved construction plan regardless of the terms of the Instrument.  If Sponsor 
fails to complete work, it is still bound by permit conditions to stabilize the site to avoid any adverse 
environmental risk and to minimize any risk to public safety.  Requiring an additional financial 
assurance to secure permit conditions when no other consideration has been given (i.e. credits 
awarded) to applicant is a duplicative, excessive and unfair financial burden on the Sponsor. 
 
WAC 173‐700‐353 Financial assurances for monitoring and maintenance: 

 
When defining in the Instrument (as suggested above), financial assurances for monitoring and 
maintenance should be accessed only when: 
 

a) Monitoring has shown the site is not meeting performance standards; and, 
b) Adaptive Management has been implemented by Sponsor and such activities have not 

brought the site into compliance; and, 
c) The department (and IRT) has provided a notice of default to the Sponsor regarding the 

need for remedial action; and, 
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d) The Sponsor fails to conduct such remedial action, or otherwise bring the site into 
compliance 

 
WAC 173‐700‐402 Monitoring and Maintenance 

 
The department should review and approve, but not determine the monitoring schedule for mitigation 
banks. 

 
The “general ten year” requirement is excessive and unnecessary.  The industry standard for 
monitoring and maintaining mitigation bank sites is typically five years.  Problems that typically affect 
the long‐term viability of a bank site are typically witnessed very early on post‐construction.  Problems 
with poor hydrology and plant survival will typically be seen within the first one to two years of a 
“typical” cycle.  Longer periods may be warranted in exceptional circumstances when there is an 
increased risk of failure, in which case the bank site may not be a suitable site for banking purposes to 
begin with.   However, “generally” requiring ten years of monitoring and maintenance, particularly 
when credits are also withheld during this period, is excessive. 
 
WAC 173‐700‐403  Adaptive Management 

 
We suggest adding a fourth item generally stating that the failure to bring the site into compliance 
through adaptive management may constitute grounds for requests for specific remedial action by the 
department (IRT). 
 
WAC 173‐700‐411 Ledger tracking and reporting 

 
Regarding the submission of a complete copy of the ledger at the following times: 
3(b):  … “This requirement also applies to other resources available at the bank.” 
 
We suggest limiting ledger submissions only for department‐approved credit currencies as stated 
above in our comments at WAC 173‐700‐321. 
 
WAC 173‐700‐412 Master Ledger 

 
We suggest adding an item reflecting when bank debits are officially recognized by the department 
(and IRT): 
 
Specifically, available credits, and non‐debited credits shall not appear on the Master Ledger.  Only 
transactions for debited projects that have permits issued that require mitigation shall be recognized 
by the department as official bank transfers.  Clarifications must be provided such that “non‐debited” 
credits (available or otherwise) are not officially recognized as bank transfers.  This is critical to protect 
the integrity of the banking program and to avoid circumstances in which a user assumes a right to the 
use of credits simply because credits have been obtained prior to permit issuance.   
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WAC 173‐700‐421  Permanent Protection: 

 
d) Notice to department:  transfer of title issues or the establishment of other legal claims to the bank 
site should not require notice to the department.   In most cases, title transfers and other lien rights 
that may be granted are subordinate to the permanent protection of the bank site.  Notice to the 
department should only be required in the exceptional case(s) where the potential for transfer or legal 
claim would subordinate the permanent protection provisions of the conservation easement to any 
new claim. 
 

WAC 173‐700‐500 Use of bank credits 

We reiterate our comments about adopting Federal Rules by reference, and in particular, in modifying 
the language of this section to accurately reflect the hierarchy of preference for the use of bank credits 
as a first option.  (See 33 CFR 332(b)(2)‐‐(6) [§ 230.93(b)(2)‐‐(6)]). 
 
5)  Concerning double dipping: [new language] 
 
“Under no circumstances may the same credits be debited for a different impact authorized under [the 
same] regulatory program [where different credit currency values are otherwise maintained separately 
under different regulatory programs].”   This statement is intended to strengthen the protection to 
avoid double dipping, while also allowing for the trading of other currencies outside the framework of 
a department‐approved instrument.  This comment also is reflected at 6) below. 
 
6)  “Some debit projects may require authorization under more than one regulatory program….banks 
may be designed to holistically address requirements under multiple programs and authorities for the 
same activity.”  Add [In cases where department‐approved credits cannot be used to satisfy all of 
these requirements, alternative credit currencies which may be developed under a separate regulatory 
program may be used to satisfy these requirements, as subject to approval by the approving 
agency(s)”] 
 
WAC 173‐700‐501 Mitigation ratios for debit projects 

 
We suggest language that contains an acknowledgement that mitigation ratios determined by the 
department (and IRT) for debit projects should serve as the primary mitigation ratio for projects 
receiving a department (or IRT member agency) permit, and that the use of these ratios is consistent 
with the points in the subsections below (1‐3). 
 
We suggest adding a fourth item that acknowledges that the replacement mitigation ratios also 
considers the reduction in risk of temporal loss of function associated with the use of mitigation credits 
that are established in advance of permitted impacts. 
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WAC 173‐700‐601 Remedial Actions: 

 
This section needs to have references included that relate to when remedial action provisions take 
effect.  Specifically, Remedial Actions should take effect after adaptive management activities have 
been implemented as described in WAC 173‐700‐402 and there is still “a persistent failure to achieve 
performance standards.”  (See earlier comment about adding WAC 173‐700‐402(4) that would refer to 
this section).  The intent of remedial action should be for the department (in cooperation with the IRT) 
to direct action after the Sponsor has had an opportunity to address failures under adaptive 
management and has still been unable to meet performance standards. 
 
Items 5 and 6 appear to occur out of order and may lead to confusing requirements to Sponsor.  The 
department should first coordinate with the IRT signatories and gain concurrence on the remedial 
action request prior to sending notice to Sponsor, rather than sending a request for remedial action to 
Sponsor and then giving IRT signatories an opportunity to provide comments/objections.   
 
WAC 173‐700‐602 through 604: 

 
We suggest separating Compliance with Remedial Action from default provisions, and adding a new, 
section dedicated to Default.  Sponsor should have the ability to respond to requests for remedial 
action (generally section 602 (1‐3), and in the event Sponsor does not comply, the Sponsor shall be 
found to be in default.  Generally speaking, a notice of noncompliance should be sent after adaptive 
management has failed to meet performance standards. 
 
Default provisions should be contained under a new heading (currently Subsections 4‐6).  Default 
should occur after adaptive management has failed to result in the attainment of performance 
standards, the Sponsor has been given a notice of noncompliance, and Sponsor fails to remedy the 
situation by implementing the requested remedial action.   Rather than relating this to approving a 
schedule (as currently contemplated in subsections 4 and 5), this should be related to either action or 
inaction by the Sponsor.  If Sponsor responds to remedial action requests, there is no need for default 
proceedings.  If however, Sponsor fails to conduct remedial action (for any reason, including, but not 
limited to schedule), Sponsor should be found in default, and the remedies contemplated by 
subsections 5 and 6, and WAC 173‐700‐603 suspension of credits would take effect. 
 

WAC 173‐700‐603 Suspension of credit use 

 
[added language] 
 
2)  “The suspension shall include all available [and non‐debited] credits at a bank.” 
 
4)  “If credit use is suspended by the department, the department must notify the Sponsor by 
certified mail with return receipt requested that further sale [, use, or transfer of all available, and/or 
non‐debited] credits has been suspended.” 
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[new section] 
 
5)  [Upon notice to Sponsor, the department shall publish a public notice containing the notice of 
suspension and identification of all remedial criteria]. 
 
[renumbered section, formerly 5] 
 
6)    “The department shall maintain the suspension until compliance with all remedial criteria has 
been achieved. [Upon cancelation of the suspension, the department shall publish a public notice 
containing the cancellation of suspension and providing a statement that all remedial criteria have 
been met or addressed to the satisfaction of the department.] 
 
WAC 173‐700‐700 through 701 Roles and Responsibilities 

 
If adopted by reference, the Federal Rules provide roles and responsibilities sections that should be 
maintained, and generally applied to the department consistent with its role as co‐chair of the IRT.  
However, elimination of the roles of the Sponsor and other IRT members suggests a two party 
agreement in developing (only) a “department‐approved” Instrument.  In order for a bank to be 
eligible to provide full regulatory benefits, the roles and responsibilities need to be defined based on 
their inter‐agency relationships to the overall IRT process.   
 
 
 
Thank you again for the opportunity to review the proposed language for WAC 173‐700: Wetland 
Mitigation Banks.  If you have any questions concerning our comments, please do not hesitate to 
contact me at 301‐977‐4311. 
       
          Sincerely, 

           
          Eric D. Gleason 
          Project Manager, Skykomish Habitat, LLC 
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From: Crystal  Elliot
To: Driscoll, Lauren (ECY); "kimberley.a.harper@usace.army.mil"; 

Holder, Yolanda (ECY); Thompson, Kate (ECY); Merten, Christina (ECY); 
cc: "gail.m.terzi@usace.army.mil"; 
Subject: Comments on Proposed Mitigation Banking Rule (WAC 173-700-303)
Date: Thursday, April 23, 2009 11:11:40 AM

Hi Lauren, Kim, Yolanda, Kate, and Christina –
Good to chat with you at the public meeting and hearing last week.  I really 
appreciated the opportunity for a combination of informal and formal avenues for 
discussion of these issues.  My two comments on WAC 173-700-303 are as follows:
 
1.) Pertaining to section WAC 173-700-303, Section 2, Compatibility of banks and 
agricultural lands of long-term commercial significance (ALLCS):
As I mentioned in the public meeting, I completely agree with the need to include 
protection for our local farm base in State laws regarding land use, including 
mitigation banking.  However, as currently written, the rule’s use of ALLCS 
designations to define prime farmland potentially threatens the ability for mitigation 
bank siting in areas where they are the most ecologically appropriate – river 
floodplain areas.  Puget Sound river floodplains have historically been converted 
from floodplain wetlands complexes and riparian habitat to agricultural land, and 
now most large tracts of undeveloped land in these areas fall under ALLCS land use 
designations.  These are the areas where large-scale restoration projects would 
provide the most benefit to ESA-listed fish recovery, regional water quality 
improvement, wildlife corridor enhancement, and flood abatement through 
increased floodwater storage capacity.  Since we all value local farmland and 
simultaneously understand the need for river floodplain restoration to achieve 
restoration of these critical ecological functions, a balance needs to be achieved 
between these two objectives. 
 
ALLCS are established by local jurisdictions (per WAC 365-190-050), and 
consequently there is not a standardized state-wide working definition for this land 
use designation.  In WAC 365-190-050, it is provided that local jurisdictions utilize 
the NRCS definition of “prime farmland” soils and associated geographic extent 
from soil surveys to establish ALLCS. Unfortunately, local jurisdictions do not 
always use this criterion for establishing ALLCS areas, as evidenced by overlaying 
this soils type with these land use designations in GIS.
 
While there are “prime” farmland areas within ALLCS, this designation also 
encompasses sub-prime areas with soils described by the NRCS as “prime farmland 
if drained” – areas often exhibiting flooding during the growing season and 
requiring modification to support conventional crops.  These are areas that often 
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provide optimal conditions for wetland restoration projects.  Unfortunately, ALLCS 
designations do not make this distinction – and it is this over-inclusive and nebulous 
definition that provides substantial grounds for caution in using it as a restriction for 
mitigation bank siting.  I strongly recommend using scientifically-based definitions, 
as in WAC 173-700-30, such as the “prime farmland” NRCS soil classifications 
(excluding “prime farmland if drained” and other modifiers of “prime”) and 
requirements for documented current and on-going crop production.
 
 
2.) Pertaining to section WAC 173-700-800, Appeals Process:
As currently written, this section provides an open-ended avenue for any 
opposition, whether founded on scientifically- or policy-based grounds or not, to a 
given mitigation bank to appeal the certification process and indefinitely obstruct an 
otherwise approved project from moving forward. 
 
There should be some sort of language in WAC 173-700-800 that provides 
assurance to a mitigation bank developer that appeals for final certification will only 
be entertained if they are based on non-compliance with the terms and conditions of 
the certification as specified in the banking instrument and in WAC 173-700-600. 
 
 
Thanks again for providing the opportunity to comment on these very important 
issues,
Crystal
 
~~~~~~~~~~~~~~~~~~~~~~~~~~
Crystal Elliot
Ecologist
Natural Resources and Planning
celliot@herrerainc.com
 
Herrera Environmental Consultants
2200 Sixth Avenue, Suite 1100
Seattle, WA 98121-1820
P: (206) 441-9080
F: (206) 441-9108
~~~~~~~~~~~~~~~~~~~~~~~~~~
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From: Mike Rundlett
To: Holder, Yolanda (ECY); 
cc: Mike Shelby; 
Subject: WMB Proposed Rule Comments
Date: Thursday, April 23, 2009 11:36:25 AM
Attachments: WDOE WMB Proposed Rule Comments 4-22-09.doc 

Ms. Holder,
 
Please find attached our comments in regard to the proposed WMB program 
rule. The signed original comment letter is being forwarded by U.S.Mail.
 
 
Michael Rundlett
Environmental Affairs Manager
Western Washington Agricultural Association
2017 Continental Place, Ste. 6
Mount Vernon, WA 98273
Office (360) 424-7327
 

A-99


 April 22, 2009


Ms. Yolanda Holder


Wetlands Section


Washington Department of Ecology


P.O. Box 47600


Olympia, WA 98504-7600






RE: 
Wetland Mitigation Banks Rule


Review Comments


Dear Ms. Holder,



Thank you for the opportunity to review the proposed administrative rules for the Wetland Mitigation Banks, Chapter 173-700 WAC. We have also reviewed the accompanying documents including the Environmental Impact Statement (EIS), Small Business Economic Impact Analysis Statement, and the Preliminary Cost Benefit and Least Burden Analysis.



Our comments will focus on the principal concern our organization has consistently expressed to the department concerning the development of the Wetland Mitigation Bank Program. The question is ‘Aren’t we fixing one problem…the loss of important wetlands, by adding to another…the loss of prime farmlands’.


 The Wetlands Mitigation Banking statute and implementing rules are the primary regulatory framework that drives wetland mitigation bank project location and design, and ultimately authorizes the construction of these projects. We firmly believe that the proposed rule, in its present form clearly conflicts with the vision and mandate of the state’s Growth Management Act (GMA) to protect and preserve farmlands. The GMA calls for the designation of agricultural lands of long-term commercial significance to assure the conservation of agricultural land for their continued use for agricultural purposes.  The GMA clearly expresses its desire for the conservation of agricultural lands in order to maintain and enhance the agricultural industry and to discourage incompatible uses. The Wetland Mitigation Banking Program administrative rule must be constructed so as to not defeat the purpose or intent of the GMA or any other state statute that speaks to protecting prime agricultural lands for the long-term interest of growing food, fiber and alternative fuels.



The environmental impact statement provides a reasonable discussion of the agricultural land issues related to siting of wetland mitigation bank projects on farmland. However, we must note that both the economic impact analysis and cost benefit analysis document fail to analyze and quantify loss of farming opportunity or adverse economic impacts related to the agricultural industry affected by the incremental loss of available production farmlands that will result from projects authorized by this program.  We were especially discouraged to see a specific statement in the cost benefit analysis which recognizes that “development happens in areas that are being developed, driving up land prices.” “While WMB does not allow the mitigation bank to be too far from the impact location, it is likely to be in a significantly more rural area where land is cheaper.” The cost benefit analysis acknowledges that development benefits from the program include reducing costs for developers. As we have said before most of the prime agricultural lands in western Washington have already disappeared due to unrestrained growth, development and other land use conversions. Our remaining farmland base cannot be asked to continue carrying the burden of accommodating these other land uses including developer’s wetland mitigation banks. Our increasingly scarce farmland resources must be preserved, or otherwise protected through mitigation, to assure the sustainability of the few remaining viable local agricultural communities and their economies. For too long we asked ecological systems to subsidize development. Now we are transferring that subsidy to our agricultural natural resource lands. These few remaining prime farmland areas are, like wetlands once were, now the disappearing critical natural resource lands.


As you know, from our conversations and ongoing involvement in the development of this rule proposal we have strongly advocated for the absolute avoidance of authorizing such non-agricultural uses as wetland mitigation banks on prime farmland soils, i.e. those lands designated as “agricultural lands of long-term commercial significance.” We will again emphasize our desire to see this exclusion placed in the final adopted rules. To fully address our concerns we would offer the following revisions to the proposed rule language in WAC 173-700-303(2):


(2) Compatibility of banks and agricultural lands of long-term commercial significance (ALLCS).


(a) This program discourages the location of banks on prime agricultural soils designated ALLCS due to the important resource and societal values of those resource lands.


(b) If a bank is proposed to be located within an area designated as ALLCS:


(i) The project applicant shall provide a showing of 1) extraordinary circumstance and need for the bank project; 2) that there is a local market demand for the bank services; 3) that it will provide significant ecological benefit for the area; and, 4) demonstrated steps for avoidance, minimization and mitigation of the project impacts to the agricultural lands. 

(ii) A bank proposed to be located on designated ALLCS must be compatible with the intent and purpose of the designated ALLCS, to conserve and maintain agricultural production, food sources, and prime agricultural soils;


(iii) Placement of banks on ALLCS must be consistent with the local government’s agricultural  natural resource lands goals, comprehensive plan, and zoning and development code;


(iv) The applicant shall demonstrate that the project cannot be sited elsewhere, and will be located on marginal non-prime soils, not as suitable for agricultural purposes, within the designated ALLCS; and


(v) The bank must be sited, designed and constructed to be compatible with and not adversely affect adjacent and nearby agricultural operations. This includes, but is not limited to: Adverse effects on water flows to neighboring farms, andminimizing shading effects on adjacent farms or inflate agricultural land values in the area.


(c) It shall also be demonstrated by the applicant that the wetland mitigation bank, if located on agricultural lands, will not set a precedent for other similar projects that taken together could cumulatively create substantial adverse impact to the designated agricultural lands of long-term commercial significance.


(d)The department shall consult with the local conservation district and the conservation commission to ensure that bank siting is consistent with both local and statewide goals for agricultural land preservation and advances local farmland protection and preservation priorities and goals.


We respectfully request that the department consider the proposed changes recommended above which will provide the necessary provisions to insure that wetland mitigation bank projects will be sited, designed and operated to avoid, minimize and mitigate for the adverse affect of these projects on farmlands. We believe, with the changes recommended, that the program can move forward in a manner consistent with the mandates of the state’s Growth Management Act. If the rules remain as proposed we fail to see how they have been reconciled with the intentions of the GMA. And, we are certain that the program will continue to undermine and damage the state’s public interest and policy framework enunciated for the protection and conservation of our disappearing prime western Washington farmlands.



Again, thank you for the opportunity to comment on this proposed rule making action. If you have any questions regarding our review, or if you would like to discuss our comments with us, please give me a call (360) 424-7327.


Sincerely,


Mike Shelby


Executive Director


bcc:
Sen. Mary Margaret Haugen



Rep. Barbara Bailey



Rep. Norma Smith



Allen Rozema, SPF



Ellen Bynum, FOSC



Dianne Freethy, FOSC



Caroline Kelly, SCD



Kendra Smith, SC-FLP



Don Stuart, AFT



Jay Gordon, WADF



John Stuhlmiller, WFB



Dan Newhouse, WSDA



Mark Clark, WSCC
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 April 22, 2009 

 
 
 
 
Ms. Yolanda Holder 
Wetlands Section 
Washington Department of Ecology 
P.O. Box 47600 
Olympia, WA 98504-7600 
 
 
    RE:  Wetland Mitigation Banks Rule 

Review Comments 
 
Dear Ms. Holder, 
 
 Thank you for the opportunity to review the proposed administrative rules for the 
Wetland Mitigation Banks, Chapter 173-700 WAC. We have also reviewed the 
accompanying documents including the Environmental Impact Statement (EIS), Small 
Business Economic Impact Analysis Statement, and the Preliminary Cost Benefit and Least 
Burden Analysis. 
 
 Our comments will focus on the principal concern our organization has consistently 
expressed to the department concerning the development of the Wetland Mitigation Bank 
Program. The question is ‘Aren’t we fixing one problem…the loss of important wetlands, 
by adding to another…the loss of prime farmlands’. 
 

 The Wetlands Mitigation Banking statute and implementing rules are the primary 
regulatory framework that drives wetland mitigation bank project location and design, and 
ultimately authorizes the construction of these projects. We firmly believe that the 
proposed rule, in its present form clearly conflicts with the vision and mandate of the 
state’s Growth Management Act (GMA) to protect and preserve farmlands. The GMA calls 
for the designation of agricultural lands of long-term commercial significance to assure the 
conservation of agricultural land for their continued use for agricultural purposes.  The 
GMA clearly expresses its desire for the conservation of agricultural lands in order to 
maintain and enhance the agricultural industry and to discourage incompatible uses. The 
Wetland Mitigation Banking Program administrative rule must be constructed so as to not 
defeat the purpose or intent of the GMA or any other state statute that speaks to protecting 
prime agricultural lands for the long-term interest of growing food, fiber and alternative 
fuels. 
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 The environmental impact statement provides a reasonable discussion of the 
agricultural land issues related to siting of wetland mitigation bank projects on farmland. 
However, we must note that both the economic impact analysis and cost benefit analysis 
document fail to analyze and quantify loss of farming opportunity or adverse economic 
impacts related to the agricultural industry affected by the incremental loss of available 
production farmlands that will result from projects authorized by this program.  We were 
especially discouraged to see a specific statement in the cost benefit analysis which 
recognizes that “development happens in areas that are being developed, driving up land 
prices.” “While WMB does not allow the mitigation bank to be too far from the impact 
location, it is likely to be in a significantly more rural area where land is cheaper.” The cost 
benefit analysis acknowledges that development benefits from the program include 
reducing costs for developers. As we have said before most of the prime agricultural lands 
in western Washington have already disappeared due to unrestrained growth, development 
and other land use conversions. Our remaining farmland base cannot be asked to 
continue carrying the burden of accommodating these other land uses including 
developer’s wetland mitigation banks. Our increasingly scarce farmland resources must 
be preserved, or otherwise protected through mitigation, to assure the sustainability of the 
few remaining viable local agricultural communities and their economies. For too long we 
asked ecological systems to subsidize development. Now we are transferring that subsidy 
to our agricultural natural resource lands. These few remaining prime farmland areas are, 
like wetlands once were, now the disappearing critical natural resource lands. 
 

As you know, from our conversations and ongoing involvement in the development 
of this rule proposal we have strongly advocated for the absolute avoidance of authorizing 
such non-agricultural uses as wetland mitigation banks on prime farmland soils, i.e. those 
lands designated as “agricultural lands of long-term commercial significance.” We will 
again emphasize our desire to see this exclusion placed in the final adopted rules. To fully 
address our concerns we would offer the following revisions to the proposed rule language 
in WAC 173-700-303(2): 

 
 

(2) Compatibility of banks and agricultural lands of long-term commercial 
significance (ALLCS). 
(a) The department This program discourages the location of banks on prime 
agricultural soils within designated ALLCS due to the important resource and 
societal values of those resource lands. 
(b) If a bank is proposed to be located within an area designated as ALLCS: 
(i) Impacts to ALLCS both on site and off site shall be avoided to the maximum 
extent possible;The project applicant shall provide a showing of 1) extraordinary 
circumstance and need for the bank project; 2) that there is a local market demand 
for the bank services; 3) that it will provide significant ecological benefit for the 
area; and, 4) demonstrated steps for avoidance, minimization and mitigation of the 
project impacts to the agricultural lands.  
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(ii) The A bank proposed to be located on designated ALLCS bank must be 
compatible with the intent and purpose of the designated ALLCS, to conserve and 
maintain agricultural production, food sources, and prime agricultural soils; 
(iii) Placement of banks on ALLCS must be consistent with the local government’s 
agricultural strategy natural resource lands goals, comprehensive plan, and zoning 
and development code; 
(iv) The bank shall be located on nonprime soils to the greatest extent possibleThe 
applicant shall demonstrate that the project cannot be sited elsewhere, and will be 
located on marginal non-prime soils, not as suitable for agricultural purposes, 
within the designated ALLCS; and 
(v) The bank must be sited, designed and constructed to be compatible with and not 
adversely affect adjacent and nearby agricultural operations. This includes, but is 
not limited to: Adverse effects on water flows to neighboring farms, and 
minimizing shading effects on adjacent farms or inflate agricultural land values in 
the area. 
(c) It shall also be demonstrated by the applicant that the wetland mitigation bank, if 
located on agricultural lands, will not set a precedent for other similar projects that 
taken together could cumulatively create substantial adverse impact to the 
designated agricultural lands of long-term commercial significance. 
(d)The department shall consult with the local conservation district and the 
conservation commission to ensure that bank siting is consistent with both local and 
statewide goals for agricultural land preservation and advances local farmland 
protection and preservation priorities and goals. 

 
We respectfully request that the department consider the proposed changes 

recommended above which will provide the necessary provisions to insure that wetland 
mitigation bank projects will be sited, designed and operated to avoid, minimize and 
mitigate for the adverse affect of these projects on farmlands. We believe, with the changes 
recommended, that the program can move forward in a manner consistent with the 
mandates of the state’s Growth Management Act. If the rules remain as proposed we fail to 
see how they have been reconciled with the intentions of the GMA. And, we are certain 
that the program will continue to undermine and damage the state’s public interest and 
policy framework enunciated for the protection and conservation of our disappearing prime 
western Washington farmlands. 
 
 Again, thank you for the opportunity to comment on this proposed rule making 
action. If you have any questions regarding our review, or if you would like to discuss our 
comments with us, please give me a call (360) 424-7327. 
 
Sincerely, 
 
 
 
Mike Shelby 
Executive Director 
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bcc: Sen. Mary Margaret Haugen 
 Rep. Barbara Bailey 
 Rep. Norma Smith 
 Allen Rozema, SPF 
 Ellen Bynum, FOSC 
 Dianne Freethy, FOSC 
 Caroline Kelly, SCD 
 Kendra Smith, SC-FLP 
 Don Stuart, AFT 
 Jay Gordon, WADF 
 John Stuhlmiller, WFB 
 Dan Newhouse, WSDA 
 Mark Clark, WSCC 
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From: Darcey Miller
To: Driscoll, Lauren (ECY); "kimberley.a.harper@usace.army.mil"; 

Holder, Yolanda (ECY); Thompson, Kate (ECY); Merten, Christina (ECY); 
Subject: Comments on Proposed Mitigation Banking Rule (WAC 173-700-303)
Date: Thursday, April 23, 2009 1:54:58 PM

Hello,
 
I wanted to share my comments regarding the proposed mitigation banking rule 
(WAC 173-700-303).
 
1.)  Pertaining to section WAC 173-700-303, Section 2, Compatibility of banks and 
agricultural lands of long-term commercial significance (ALLCS):
 
Protecting land for our local farms is very important.  However, as currently 
written, the proposed rule’s use of ALLCS designations to define prime farmland 
potentially threatens the ability for mitigation banks to be located where they are 
the most ecologically appropriate:  river floodplain areas.  Puget Sound river 
floodplains have historically been converted from floodplain wetlands complexes 
and riparian habitat to agricultural land, and now most large tracts of undeveloped 
land in these areas fall under ALLCS land use designations.  These are the areas 
where large-scale restoration projects would provide the most benefit to ESA-
listed fish recovery, regional water quality improvement, wildlife corridor 
enhancement, and flood abatement through increased floodwater storage 
capacity.  Because we all value local farmland and simultaneously understand the 
need for river floodplain restoration to achieve restoration of these critical 
ecological functions, a balance needs to be achieved between these two 
objectives. 
 
ALLCS are established by local jurisdictions (per WAC 365-190-050), and 
consequently there is not a standardized, state-wide working definition for this 
land use designation.  In WAC 365-190-050, it is stated that local jurisdictions 
should utilize the NRCS definition of “prime farmland” soils and associated 
geographic extent from soil surveys to establish ALLCS. Unfortunately, local 
jurisdictions do not always use this criterion for establishing ALLCS areas, as 
evidenced by overlaying this soils type with these land use designations in GIS.
 
While there are “prime” farmland areas within ALLCS, this designation also 
encompasses sub-prime areas with soils described by the NRCS as “prime farmland 
if drained” – areas often exhibiting flooding during the growing season and 
requiring modification to support conventional crops.  These are areas that often 
provide optimal conditions for wetland restoration projects.  Unfortunately, ALLCS 
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designations do not make this distinction – and it is this over-inclusive and 
nebulous definition that provides substantial grounds for caution in using it as a 
restriction for mitigation bank siting.  I strongly recommend using scientifically-
based definitions, as in WAC 173-700-30, such as the “prime farmland” NRCS soil 
classifications (excluding “prime farmland if drained” and other modifiers of 
“prime”) and requirements for documented current and on-going crop production.
 
 
2.) Pertaining to section WAC 173-700-800, Appeals Process:
 
As currently written, this section provides an open-ended avenue for any 
opposition, whether founded on scientifically- or policy-based grounds or not, to a 
given mitigation bank to appeal the certification process and indefinitely obstruct 
an otherwise approved project from moving forward. 
 
I would recommend that there be language included in WAC 173-700-800 that 
provides a level of assurance to a mitigation bank developer that appeals for final 
certification will be entertained only if those appeals are justified.  The appeals 
should be based on a clear argument that there is non-compliance with the terms 
and conditions of the certification as specified in the mitigation banking instrument 
(MBI) and in WAC 173-700-600. 
 
Thank you for providing the opportunity to comment on these issues.
 
Darcey Miller
Ecologist, PWS
 
Herrera Environmental Consultants
2200 Sixth Avenue, Suite 1100
Seattle, WA  98121
(206) 441-9080 / (206) 441-9108 FAX
www.herrerainc.com

 

A-108



From: Carolyn Sutton
To: Holder, Yolanda (ECY); 
cc: carolyn sutton; 
Subject: Draft Rule of state"s pilot wetland mitigation  bank program   
Date: Thursday, April 23, 2009 2:03:09 PM

Dear Ms Holder:
 
To create wetland mitigation banks on ANY piece of farmland is unacceptable. 
There is NO marginal farmland as Skagit County developer Mr.Mitzel states. Any 
farmable land in Skagit County must be preserved. IT GROWS FOOD! 
Something the world needs.It is too rapidly being chipped away by 
developers. Skagit County should say "NO" to wetland mitigation banks. This is a 
destructive money grabbing scheme for a few. And 51% of  all 
wetland mitigation, including banks, fail to work in providing the environmental 
functions they promise.   
 
Scientists tell us, nature television programs show us, that wetlands 
and estuaries are essential nursery grounds for fish and wildlife and therefore 
essential for us as well. When they go they go forever. Repeatedly voices are 
heard against the destruction of wetlands and the preservation of farmland but 
money and greed continue to threaten. Let the developers build "up" and "away" 
from wetlands increasing infrastructures instead of sprawl and decimation of 
fragile ecosystems that wetlands provide. 
 
Moreover, why doesn't DOE strengthen the State Environmental Policy 
Act asking local governments to strengthen THEIR critical areas BEFORE 
developing any off-site wetland mitigation banking. This makes more sense and 
would allow more public input and education about this issue.
 
Thank you,
Carolyn
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Comments on the Proposed Rule for Wetland Mitigation Banks 
 
Comments by: 
Michael Murphy 
King County Department of Natural Resources and Parks 
201 S. Jackson St. Suite 600 
Seattle, WA 98104 
206-296-8008 
michael.murphy@kingcounty.gov 
 
 
WAC 173-700-104 Definitions  
Define “Landscape position”. I would suggest landscape position is related to landuse (e.g. 
zoning, residential density, road density, etc.) and “watershed position” would be related to 
stream order, elevation, watershed strata, etc. 
 
WAC 173-700-211 Content of the prospectus 
Page 9, (7)e: also include watershed position – e.g. headwaters/1st order, middle watershed strata, lower 
watershed (mainstem), etc.  
 
Page 9, (7)j: change from “adjacent land uses” to “land uses in the contributing basin” (or maybe 
catchment or sub-basin).  
 
WAC 173-700-222 Content of the instrument 
Page 12, 3(d): also include watershed position 
 
WAC 173-700-225 Review of the draft instrument.  
How will unresolved disputes about the content of an instrument be resolved? Reference 173-
700-232. 
 
WAC 173-700-230 Submittal of the final instrument  
Page 15, (6) & (7) What if the local jurisdiction is also the bank sponsor? Does this review still 
occur?  
 
WAC 173-700-301 Service area  
 Page 19: Consider whether paragraph (3) is flexible enough to accommodate an estuary or 
nearshore system bank. Could there be cases when it would make ecological sense to sell credits 
to offset impacts in non-adjacent WRIAs?  
173-700-502 might allow this flexibility. Might be good to reference this section in 700-301. 
 
WAC 173-700-312 though -315  
Begin on page 23: Clarify that all areas related to credits are measured in acres. 
 
 
WAC 173-700-317 Considerations for determining credit conversion rates for banks in 
urban areas 
Page 25: How are “urban areas” defined? 
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From: Barrentine, Marianne
To: Holder, Yolanda (ECY); 
cc: Brattebo, Ben; Curalli, Kelly; 

"Vincent Barthels"; 
Subject: Wetland Mitigation Banks - Comment
Date: Thursday, April 23, 2009 3:58:56 PM

Yolanda Holander,
 
Below are a couple of comments from our office regarding the wetland mitigation 
banking program fee structure most specifically as they apply to local 
governments and public agencies and Eastern Washington:
 

1.  Consider waiving the processing and review fees for public agencies – 
these projects provide overall public benefit, e.g. water storage and water 
quality improvements and reduced cost for public transportation project 
mitigation. Additional cost to the state could be justified with greater 
public benefit than multiple on-site mitigation areas. 

2.  Consider reduced processing and review fees for public and private 
projects in Eastern WA as only smaller sites are going to be financially 
and in many cases ecologically viable. Overall economic viability of 
wetland banks in Eastern Washington even larger ones is now borderline 
at best.  

 
Thank you for the workshops and the opportunity to learn more about wetland 
mitigation banking options.

Sincerely, 

 

Marianne Barrentine, PE  
Environmental Programs & Special Projects Manager  
Spokane County Div. of Engineering and Roads  
1026 W. Broadway Ave.  
Spokane, WA  99260-0170  
Phone: 509-477-7443  
Fax: 509-477-7478  
Email: mbarrentine@spokanecounty.org 
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From: Gehret, Kathryn C. (Kate)  (Perkins Coie)
To: Holder, Yolanda (ECY); 
cc: Dial, Ellen Conedera  (Perkins Coie); Whitaker, Laura  (Perkins Coie); 

Schneider, Mark W.  (Perkins Coie); 
Subject: Comments on Proposed Wetland Mitigation Bank Rule, Chapter 173-

700 WAC
Date: Thursday, April 23, 2009 4:05:01 PM
Attachments: CRANE Comments.pdf 

Wetland Bank References.pdf 
GatewayHCMP.pdf 

Dear Ms. Holder, 

Attached please find comments on the proposed Wetland Mitigation Bank rule 
(WAC 173-700), submitted on behalf of the Columbia River Alliance for Nurturing 
the Environment ("CRANE").  Additionally, the "Gateway Parcels 4-5 Habitat 
Creation and Mitigation Plan" is attached and referred to in the comment letter.  
Finally, a list of pertinent references is attached.  Thank you for your 
consideration of our comments.

Sincerely,  
Kate Gehret 

 
<<CRANE Comments.pdf>> <<Wetland Bank References.pdf>> 
<<GatewayHCMP.pdf>> 

Kate Gehret | Perkins Coie LLP  
1201 Third Avenue, Suite 4800  
Seattle, WA 98101-3099  
PHONE: 206.359.8194  
FAX: 206.359.9194  
E-MAIL: KGehret@perkinscoie.com 

 
 
 
NOTICE: This communication may contain privileged or other confidential 
information. If you have received it in error, please advise the sender by 
reply email and immediately delete the message and any attachments 
without copying or disclosing the contents. Thank you. 
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April 23, 2009 
 
 
 
Yolanda Holder 
Washington Department of Ecology 
Shoreline and Environmental Assistance Program 
P.O. Box 47600 
Olympia, WA 98504-7600 
 
Dear Ms. Holder, 
 
Thank you for providing me the opportunity to comment on the state’s proposed rules for 
Wetland Mitigation Banks, Chapter 173-700. 
 
I’d like to make some broad general comments, and will then provide specific comments 
to the state’s proposed rules on Wetland Mitigation Banks (rules).  Wetland mitigation 
banking is a subset to wetland policy generally.  Several studies have cited the use of 
wetland mitigation banking nationally, and the proportional use of wetland mitigation 
banking as compared to standard compensatory mitigation.  The statistic that I’ve heard 
most often is that it is estimated that 10% of all mitigation could be reasonably 
accommodated by wetland mitigation banks.  This sets a general context for the scope 
and scale of wetland mitigation banking at a national level.  However, in Washington 
State, we do not track the number of acres of wetland fill permitted annually.  For this 
reason we cannot accurately gauge the intended scope and scale of the proposed 
mitigation banking rules on a state level.  For the sake of discussion, if we presume that 
the national average of 10% represents an educated guess, and we suppose that 100 acres 
of wetland fill is permitted each year in Washington, then we could, by extension, 
estimate that it would be reasonable to assume that 10 acres of wetland fill could be 
accommodated by wetland mitigation banks.  (Having worked in wetlands policy, 
permitting, and mitigation in Washington State for the last 20 years I think the estimate of 
100 acres of permitted wetland fill per year vastly over-estimates the amount actually 
permitted, but it makes the discussion easy). 
 
The proposed rules somewhat mirror the new federal rules on compensatory mitigation in 
that they are intended to provide greater efficiency and predictability in the process.  The 
proposed rules raise the bar on requirements specific to maintenance, monitoring, 
performance standards, and financial assurances.  These are necessary and valid 
improvements given the failure of compensatory mitigation based on past studies.  I 
would like it to be clear that I support that Washington State limits the amount of wetland 
fill permitted on an annual basis and think this should not change as a result of adopting a 
wetland mitigation banking as a ‘tool in the mitigation toolbox’.  My concern is that 
unlike the federal rule, the state’s proposed rule fails to provide a regulatory framework 
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or context within which to understand how wetland mitigation banking relates to the 
standard compensatory mitigation process.  This comprehensive mitigation framework is 
critical to make it clear that wetland mitigation banking is just one of several tools 
available.  To set rules only for banks, and not for other mitigation options, establishes at 
least the perception of a very un-even playing field; one in which the bankers will be held 
to high standards above and beyond the standards for other mitigation options.  As a 
result, I am concerned that most projects will use the standard sequencing process, and 
standard mitigation ratios per local critical areas ordinances.  I’m concerned that banks 
simply won’t be used. 
 
Furthermore, the state’s proposed rules seem to be geared towards private sector wetland 
mitigation banks in that they assume that to reach a feasible economy of scale, in regard 
to credits, monitoring, and release rates, that most banks will be at least 50 acres in size. 
Most private sector banks currently in the process range between 100-300 acres in size.  
It is enormously costly to design and permit such sites, and it takes tremendous capital to 
get through the permitting process, let alone the monitoring, reporting, maintenance, and 
on-going use process.  To be successful, bankers must have strong financial incentives in 
the form of advantageous credit ratios, and predictability, and certainty of costs over 
time.  The proposed rules undermine these incentives by providing a sliding scale of 
ratios that makes it nearly impossible for a banker to predict what a reasonable credit 
ratio and return on investment might be.  As an ecologist I do not argue with monitoring 
periods which extend up to 12 years from the date of Mitigation Bank Instrument (MBI) 
signature. However, as a policy analyst I cannot help but note that when our state’s 
proposed monitoring, maintenance, financial assurances and stewardship requirements 
are more than twice that required elsewhere in the nation it is extremely unlikely that 
private sector bankers will choose to pursue the process in Washington State.  That 
represents a significant loss of private capital invested in natural resource restoration ($15 
million estimated private capital contributed to date towards four private sector wetland 
mitigation banks in Washington), and a significant loss on improving the wetland 
mitigation banking process for Washington State residents and regulators. 
 
Wetland mitigation banking is intended to create a tool by which temporal losses 
associated with compensatory mitigation can be avoided, and credits can be released 
incrementally over time as ecological performance standards are met, thus increasing the 
regulatory certainty towards the policy goal of ‘no net loss of wetland function and 
acreage’.   
 
Public agencies are in a position to anticipate unavoidable impacts to wetlands.  Both 
Pierce and Clark counties have tried to establish wetland mitigation banking programs.  
Both were unsuccessful at least in part because agency staff reviewing their proposals 
deemed the counties’ proposed sites too small to be appropriate as wetlands mitigation 
banking sites. The counties had both made efforts to match their proposals to their 
mitigation needs, had both identified sites in proposed umbrella instruments, in multiple 
locations, throughout multiple watersheds,  with the intent of mitigating in advance for 
unavoidable impacts to wetlands resulting from Capital Improvement Projects.  It’s hard 
to disagree with the conclusion of the regulatory agencies when each of these sites would 
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only have provided minimal amounts of wetland mitigation and credit over time (5 plus 
credits per site over a ten to twelve year time-frame – meaning fractions of credit released 
if performance standards are met on time, in addition to an extremely costly ‘cost-per-
credit’ as compared to larger, private sector proposals).  However, these public agencies 
still have mitigation needs, although on a smaller scale than contemplated as feasible by 
the state’s proposed rules.   Both Pierce and Clark County pursued wetland mitigation 
banking as a policy in an effort to plan in advance for their needs.  Given their experience 
(both agencies spent well over $2 million and more than 5 years before abandoning their 
efforts to establish banking programs  – though their mitigation needs remain) it is hard 
to contemplate how a publicly sponsored bank could be successfully established in 
Washington State.  And yet, public agencies need to plan progressively for their 
mitigation needs. 
 
If the private sector incentives have been removed and the public sector has tried, and 
failed to implement banks, who would establish banks?  I am concerned that the 
promulgation of these proposed rules, in the absence of a broader regulatory context for 
wetland mitigation (and mitigation generally) will result in the following:   
 
1) Failure to implement any banks;  
2) Continuation of the existing compensatory mitigation process – project-by-project – 
which is ill-suited to a comprehensive, watershed-based approach to mitigation 
coordinated with watershed planning and broader ecosystem restoration goals;  
3) The rise of the In-Lieu Fee program – simply because by being less clearly defined (or 
not defined at the state or local level) it becomes more appealing. 
 
By specifying exactly what the standards are for the theoretical 10% of wetland 
mitigation which could be accommodated by wetland mitigation banks I am concerned 
that the use of wetland mitigation banks as a policy in Washington State will be seriously 
compromised, if not eliminated from use as a tool in the toolbox.  Having worked with 
you over the years I know that this is not your intent, but I would encourage you to 
rethink promulgation of these proposed rules without looking at the wetland mitigation 
rules as a whole.  You are absolutely correct in raising the bar on all mitigation across the 
board, but to raise the bar on only one tool in the toolbox, in isolation from its broader 
context, risks the loss of that tool overall. 
 
In that regard, if promulgated, these rules should have direct links to the good work that 
you have been doing, such as the Mitigation that Works group, the watershed 
characterization process, and the guidance on siting mitigation within a watershed 
context.  All of these resources would help in providing a broader perspective and context 
within which wetland mitigation banking could be implemented. 
 
Thank you for always working in good faith towards the goal of making wetland 
mitigation in Washington State more successful by use of better site selection, design, 
performance standards, maintenance and monitoring.  We have made a lot of progress 
over the last 20 years.  Thank you for your continued efforts at improving the process. 
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Respectfully, 
 
 
 
Jennifer Thomas 
Senior Wetland Ecologist 
Parametrix 
411 108 Avenue NE, Suite 1800 
Bellevue, WA 98004 
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Specific comments to rule by section: 
 
WAC 173-700-100(3) Good.  Excellent part of background and purpose statement in 
setting the broader context. 
 
WAC 173-700-001 (3) and © - these are both good additions from the draft – thank you. 
 
Definitions: Watershed-based approach to mitigation – excellent to have this here, but 
differs from federal definition and is very subjective as written. 
 
WAC 173-700-200 
Good to add more info here. 
 
Page 9, (7)(e) The landscape position of the site… 
Language should add ‘basin’ following WRIA and prior to sub-basin. 
 
WAC 173-700-212 Submittal of Prospectus (8) in re: “The department makes an initial 
evaluation on the ecological appropriateness….” 
 
In re: siting or design or both?  There is very little detail at this stage, except for 
landscape setting.  This seems to create a very subjective determination.  Could it be 
strengthened by tying it more closely to the statutory goals?  See also (b) “If the 
department determines that the proposed bank is not ecologically appropriate….” 
 
WAC 173-700-222 content of the Instrument in re: (3) (d) add Basin? In re: (e) and (g) 
seems as though wetland delineation should be specified at this stage. 
In re: (l)(ii) location, size and # of existing wetlands based on wetland delineation in 
accorandance with state standard. 
 
(6)(e) in re: ‘the functions to be provided [on site and within the landscape?] by the 
bank…. 
 
WAC 173-700-241 (3)(b)  
Isn’t this duplicative of local notice requirements?  Why would the department duplicate 
an existing requirement?  Please clarify. 
 
WAC 173-700-300 Ecological design incentives.  Good to have this section. 
 
WAC 173-700-302 (10) +  What about considering sustainability and ability of the site to 
meet the goals of the Clean Water Act by restoring and protecting our nations waters (or 
maybe more appropriately the state’s growth management act) by improving on the 
success and quality of mitigation. 
 
WAC 173-700-316 Considerations for determining high quality wetland systems. 
This section seems to be out of place – can you please clarify why it is where it is in the 
proposed regulations? 
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WAC 173-700-318.  Excellent to provide conversion rates for associated upland habitat 
protected and restored via banks. 
 
An overall comment: 
I think I counted 38 pages on bank establishment, and 2 pages on bank use.  In contrast 
the federal rules prioritize use of banks. 
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 Secretary of Transportation Olympia, WA 98504-7300 

 
 
 

Washington State Transportation Building 
Department of Transportation 310 Maple Park Ave 
Paula Hammond P.O. Box 47300 

 
 360-705-7000 
  TTY: 1-800-833-6388 
  www.wsdot.wa.gov 
 

April 22, 2009 
 
Lauren Driscoll  
SEA Program 
Department of Ecology 
PO Box 47600 
Olympia, WA  98504-7600 
 
 
RE:  WSDOT’s comments on the draft state rule for wetland mitigation banking 
 
 
Lauren, 
 
Thank you for providing WSDOT the opportunity to comment on the proposed state wetland 
mitigation banking rule.  WSDOT’s comments are presented in three sections.  In the first 
section we strongly suggest that the state should adopt the definition and use of terms 
pertaining to using a “Watershed Approach” provided in the recent federal rule on 
compensatory mitigation.  We feel doing this would  reduce the potential for confusion about 
language and terms, and would help insure consistency with the joint federal rule on  
compensatory mitigation.  The second section addresses specific concerns we have with the 
sale of mitigation bank credits, requirements for listing transactions in official ledgers, and 
credit availability.  The third and final section presents comments on the specific reference 
sections in the order of presentation in the WAC.  These comments have been numbered but 
these numbers are provided for referencing and do not reflect the relative importance of our 
remarks. 
 
 
The Watershed Approach 
 
The proposed state Mitigation Banking Rule discusses the use of a “watershed 
characterization” process for mitigation bank site selection as well as using a “watershed-
based approach to mitigation” site design.  There are numerous references to watershed 
approach, watershed-based approach to mitigation and watershed characterization in the 
proposed rule in the following sections: WAC 173-700-104 Definitions, WAC 173-700-211 
(3) Content of the Prospectus, WAC 173-700-300 (1) Ecological Design Incentives, WAC 
173-700-302 Considerations for determining service area size; and WAC 173-700-303 Site 
Selection. 
 
The watershed approach is an important concept.  The definition and use of this concept in the 
state rule should be consistent with the definition and considerations of the watershed 
approach in the federal rule Part 332 Compensatory Mitigation for Losses of Aquatic 
Resources.  In section 332.2 the watershed approach is defined as:  
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“Watershed approach means an analytical process for making compensatory 
mitigation decisions that support the sustainability or improvement of aquatic 
resources in a watershed.  It involves consideration of watershed needs, and how 
locations and types of compensatory mitigation projects address those needs.  A 
landscape perspective is used to identify the types and locations of compensatory 
mitigation projects that will benefit the watershed and offset losses of aquatic resource 
functions and services caused by activities authorized by DA permits.  The watershed 
approach may involve consideration of landscape scale, historic and potential aquatic 
resource conditions, past and projected aquatic resource impacts in the watershed, 
and terrestrial connections between aquatic resources when determining 
compensatory mitigation requirements for DA permits.” 

 
 In section 332.3 (c)(2)(i) the rule states that:  
 

“A watershed approach to mitigation considers the importance of landscape position 
and resource type of compensatory mitigation projects for the sustainability of aquatic 
resource functions within the watershed.  Such an approach considers how the types 
and locations of compensatory mitigation projects will provide the desired aquatic 
resource functions, and will continue to function over time in a changing landscape.  
It also considers the habitat requirements of important species, habitat loss or 
conversion trends, as well as the requirements of other regulatory and non-regulatory 
programs that affect the watershed, such as storm water management or habitat 
conservation programs.  It includes the protection and maintenance of terrestrial 
resources, such as non-wetland riparian areas and uplands, when those resources 
contribute to or improve the overall ecological functioning of aquatic resources in the 
watershed.  Compensatory mitigation requirements determined through the watershed 
approach should not focus exclusively on specific functions (e.g., water quality or 
habitat for certain species), but should provide, where practicable, the suite of 
functions typically provided by the affected aquatic resource.”      

 
We recommend that the definition quoted above (332.2) and the description of considerations 
in applying the watershed approach (332.3(c)(i)) be incorporated into the state rule.  The state 
rule should mirror the definition of watershed approach found in the federal rule and the 
considerations of how the watershed approach is applied that are listed in detail in section 
332.3 (c)(2)(i).  Where possible the State rule should use the same language to provide clarity. 
 
 
Mitigation Bank Credits and their Availability 
 
Another area of concern for WSDOT relates to the sale of mitigation bank credits and 
requirements for listing transactions in official ledgers and credit availability.  The proposed 
rule identifies ledger tracking requirements in 173-700-411.  Ledger entries are required for 
every credit release approved by the Department.   Credits are debited from the ledger when 
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they are approved to satisfy mitigation requirements for a permit.  These debits are associated 
with the permit number authorizing the credit use.   
 
In practice, WSDOT must have a plan to secure mitigation options well in advance of the time 
that permits are issued.  Because considerable time may be required for planning and securing 
mitigation sites, projects must anticipate how they plan to satisfy mitigation requirements well 
before agencies reach decisions about approving mitigation.   
 
To date, WSDOT’s practice has been to work with agency staff to understand where bank 
credits are likely to be an appropriate mitigation strategy for specific project impacts.  Based 
on that information and specific coordination with regulatory agency staff, project teams can 
identify which projects are likely to be suitable candidates for using mitigation banks.  With 
this kind of information at hand, WSDOT has chosen to secure credits by purchasing them in 
advance of permits.  This ensures that credits are available when needed.  These decisions 
have been carefully considered to minimize the risk that an unapprovable mitigation proposal, 
discovered late in the process, would disrupt the project schedule. 
 
Under the current proposed rule, credits purchased from the bank sponsor in advance of 
permits would still be in the official ledger as part of the available balance of credits at the 
bank.  This balance of available credits may be subject to suspension in circumstances where 
the bank sponsor is not in compliance with the bank instrument and the department chooses to 
implement suspension per WAC 173-700-603.  If there is a suspension of credit use, no 
credits may be debited from the bank until the suspension has been lifted by the Department. 
 
This means that credits purchased in advance and belonging to WSDOT would not be 
available to be used to satisfy permit requirements until the suspension is lifted.  This creates 
a significant risk to project planning and scheduling that may be an unacceptable risk from a 
business perspective.  The effect of this risk could limit WSDOT’s use of private mitigation 
banks.    
 
To resolve this issue we suggest the following adjustments be made to the relevant sections of 
the draft rule: 

1) All credits released to bank sponsors will be given unique identifier numbers based on 
0.01 credit units.  

2) All entries in official tracking ledger will reference the unique identifying numbers.    
3) Available credits that have been purchased from the bank sponsor and recorded with 

the County Auditor will be listed in the official ledger as ‘reserve credits’ and include 
as reference their unique identifying numbers.   

4) Reserve credits will be subtracted from the ledger balance showing available credits at 
the bank.  

5) Available credits or reserved credits may be used to satisfy mitigation requirements of 
permits.  

6) The seller is required to record any sales of reserved credits with the County Auditor 
and report the sale to the Department.  The report will reference the unique identifying 
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numbers for those credits along with the name and contact information of the 
purchaser. 

7) The total credits in reserve status will be noted in the reserve column in the official  
ledger. 

8) If a regulatory agency approves use of ‘reserve’ credits to satisfy required mitigation 
for permit impacts, then an entry will be made in the official ledger noting the reserve 
credits as debited using their unique identifying numbers..     

9) The purchase of bank credits and/or the recording and posting of ‘reserve’ credits to 
the ledger do not provide any assurance to purchaser that credits will be approved to 
meet mitigation requirements associated with any specific permit.   

10) Reserve credits will not be subject to any suspension actions the Department may 
choose to take against the bank’s sponsor in the case of non-compliance per section 
173-700-603. 

 
 
WSDOT Comments on Definitions and WAC Reference Sections 

WAC 173-700-104 Definitions:  

1. The term "significant modification" is not described yet it is used in many sections of the 
rule.  Please clarify and/or define. 

2. The term “Creation” is no longer used by the US Army Corps of Engineers (Corps).  
Instead they use “Establishment”.  This revision should be made throughout the entire 
document. 

3. The definition of “Credit” states “a unit of trade representing the increase in the ecological 
value of the bank site as measured by acreage, functions, or by some other assessment 
method”.  If credits are established for other resource types, the unit used to measure that 
credit should be consistent with the Federal Rule on Compensatory Mitigation. 

4. The distinction between remedial actions and contingency actions should be clarified. 

5. The term, “Watershed-based Approach to Mitigation” is not clearly defined.  As 
previously stated, the definition used in the Federal Rule on Compensatory Mitigation is 
more complete and inclusive.  We recommend using the language stated in the Federal 
Rule on Compensatory Mitigation “Watershed Approach” in Definition, section 332.2 and 
Considerations, section 323.3 (c) (2).  

Comments by WAC section 

6. WAC 173-700-211 (6), include legal description for the property. 

7. WAC 173-700-211 (7) (f), include “wetland size and rating.” 
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8. WAC 173-700-211 (8), include existing and potential invasive species and invasive 

species control measures. 

9. WAC 173-700-211 (8) (a), revise to state, “Proposed types, classifications, ratings, and 
approximate sizes of wetlands.” 

10. 173-700-212 (3).  Is there a timeline for the notification to the affected tribes and the local 
jurisdiction planning department?  Also, include the tribes and local jurisdictions within 
the service area not just the bank location.  

11. 173-700-212 (7).  Is the comment period mentioned that same comment period mentioned 
in 173-700-212 (4)?  What is the length of this comment period? 

12. 173-700-212 (8) (b) (i).  If the sponsor submits a revised prospectus when does the 
process re-start?  This should be clarified.  We suggest that the rule language mirror the 
Federal Rule on Compensatory Mitigation language 332.8 (d) (5) (iii).   

We suggest the following language:  “If the sponsor submits a revised prospectus, the 
department will provide a revised public notice in accordance with 173-700-212 (6).” 

13. 173-700-220 (1).  The local jurisdictions and tribes within the service area should be 
included in the IRT not just those where the bank is located. 

14. WAC 173-700-222 (2), include legal description for the property. 

15. 173-700-224 (4) states “Once a modified draft instrument is submitted, the department 
must notify the sponsor as soon as it determines that the draft instrument is complete.”  
This language is consistent with language in the federal rule but does not specify 
timelines.  There should be a timeline associated with the response from department after 
the submittal of a modified draft instrument per section 173-700-224 (4).   

We suggest the following language:  “…department must notify the sponsor within 30 
days of modified draft instrument submittal.  

16. 173-700-230 (6) states that local jurisdiction(s) notify the department in writing of 
whether it concurs with certification.  We recommend there be a timeline identified for 
this written notification to the department. 

17. 173-700-241 (1) states that local jurisdictions where the bank site is located will be 
notified of the prospectus and proposed certification.  This should be changed to include 
all local jurisdictions within the bank service area. 

18. 173-700-300 (2) states that more favorable credit conversion rates and larger service areas 
may be allowed as incentives for banks that provide significant ecological benefits and are 
sustainable.  Does this mean conversion rates better than those defined in 173-700-313 to 
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173-700-319?  And does this mean larger service areas than those identified in 173-700-
302?  This section need to be clarified.   

19. 173-700-303 (2) (a) includes the term "prime soils" yet does not provide a definition.  
Please include a definition of this term in 173-700-104 or provide references to where this 
term is defined. 

20. 173-700-304 (4) states that buffers do not generate credit on an area basis.  Please clarify 
that buffer credits may be established to meet the requirements of local jurisdiction 
regulatory codes. 

21. 173-700-317.  If there is a significant benefit to aquatic resources, then a bank located in 
an urban area should be able to generate credit conversion ratios at the full range 
identified in WAC 173-700-313 and 173-700-319.  It is not appropriate to make it more 
difficult to develop a mitigation bank solely because it is located in an urban area.  There 
may be important aquatic resources in the local area that a bank could contribute to 
sustaining or providing. 

22. Sections 173-700-331 (d), 172-700-351 and 173-700-351 all address mechanisms for 
providing financial assurances for banks including assurances related to the needs of long 
term management and maintenance.  Please amend this text to include other approved 
mechanisms for providing long-term management and maintenance funding. 

23. 173-700-332 (2) (a).  By what time must the as-built plans be submitted following 
completion of construction? 

24. 173-700-332 (3).  What is the timeline for approval of the as-built plans by the 
department? 

25. 173-700-332 (4).  We suggest that this section be modified to allow the sponsor to  
propose changes to the bank design that will address difficulties they encounter during 
construction.  The department in consultation with the sponsor and signatory agencies will 
determine if the proposed changes to the bank design will be approved.  If the proposed 
changes are not approved the department may follow with the remedial actions outlined in 
the remainder of section 173-700-332 (4).”    

Provide clarification of the statement that “substantive changes to the bank design needs 
approval.”  Does this refer to changes in finish grade elevation, proposed resource type 
and area, and/or proposed function?   

26. 173-700-334 (2) (c).  Include the statement, “…, or in the case of banks developed by 
public agencies, a letter of commitment identifying a suitable long term funding 
mechanism has been approved by the department.”   
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27. 173-700-335 (2) indicates that a sponsor may perform approved actions not identified in 

the MBI to increase the functions of a bank and that the department may release credits 
earlier based on these actions.   

We suggest that earlier credit releases should be based on earlier attainment of 
performance standards associated with credit releases (i.e., structural development/ 
biomass increases in natural vegetation).   

In a separate process, the bank sponsor should be able to propose that objectives and 
performance standards be revisited if information becomes available that suggests that the 
site design will not be achievable.  This revisiting should look at the remaining credit 
releases, the best ecologically appropriate, sustainable and practicable alternative for 
design changes. 

28. 173-700-351.  Add a section that allows for public entities to provide financial assurances 
through a formal documented commitment as identified in 332.3 (n) of the Federal Rule 
on Compensatory Mitigation. 

29. 173-700-351.  Where Financial Assurances are provided through a mechanism for 
approved commitment, public agencies should not be required to pay for contract 
administration for department.  

30. 173-700-403.  The Adaptive Management Plan text is too general and not specific.  It 
needs more specificity to situations where potential for site failure requires changes in 
management strategies.  Actions planned and implemented to address unforeseen site 
development problems that may affect success of the site should be called ‘Adaptive 
Management Plans’ and ‘adaptive management actions’.  Delete the use of the word 
‘contingency’. 

31. 173-700-403 (b).  We suggest the following language:  “An adaptive management strategy 
that identifies actions to be taken if unforeseen site conditions or results of monitoring 
indicate that the site will not achieve performance standards.  The adaptive management 
plan will identify the process for evaluating, reporting and implementing specific adaptive 
management actions that may be needed to address site conditions.”       

32. 173-700-403 (c).  We suggest the following language:  “The sponsor’s responsibility in 
reporting adaptive management plans and activities in annual monitoring reports and 
implementing adaptive management plans and actions.” 

33. 173-700-403 (3).  We suggest the following language:  “The sponsor shall, notify the 
department within 90 days if adaptive management actions not previously identified in 
annual monitoring reports are implemented to address additional unforeseen problems 
with site conditions.”   

34. 173-700-410 (4).  There should be a timeline for the department review of the bank's 
compliance of the performance standards and subsequent credit releases. 
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35. 173-700-500 (1) states that the bank attain performance standards before credits can be 

used.  This is not consistent with release of administrative credits for signed MBI, FA and 
CE.  This language should be adjusted to incorporate administrative credit releases. 

36. 173-700-601 (2).  Add the following, “The sponsor may propose changes to the bank 
design that will address the difficulties in achieving performance standards.  The 
department in consultation with the sponsor and signatory agencies will determine if the 
proposed changes to the bank design will be approved.  If the proposed changes are not 
approved the department may follow with remedial actions per section 173-601 (4).”    

37. 173-700-602 (6) should reference subsection (5), not subsection (4). 

38. 173-700-603 (1).  The department may suspend the sale of credits to bring a bank into 
compliance.  If the department suspends the sale of credits, available credits may not be 
debited until the department lifts the suspension and notifies the sponsor in writing that 
credit use may be resumed. 

39. 173-700-603 (1a). A review of the monitoring reports as well as an on-site inspection by 
the IRT shall be conducted to determine the level of success prior to a suspension of credit 
use.   

40. 173-700-603 (2).  The suspension shall include all available credits held by the bank.  
Credits that have been previously purchased and transferred to a customer will remain 
eligible for approval as compensation for authorized impacts. 

 
 
 
Thank you for taking the time to consider these comments and suggestions. 
 
Sincerely, 
 
 
 
Ken L. Risenhoover 
Ecological Mitigation Program Manager 
Environmental Services Office 
 
CC: Paul Wagner 
 Gretchen Lux 
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From: Josh Wozniak
To: Driscoll, Lauren (ECY); "kimberley.a.harper@usace.army.mil"; 

Holder, Yolanda (ECY); 
Subject: Comments on Proposed Mitigation Banking Rule (WAC 173-700-303)
Date: Thursday, April 23, 2009 4:40:51 PM

Hi there,
 
I've reviewed the proposed mitigation banking rule and have a few comments/
suggestions:
 
WAC 173-700-303, Section 2, Compatibility of banks and agricultural lands 
of long-term commercial significance (ALLCS):
As currently written, the rule’s use of ALLCS designations to define prime 
farmland potentially threatens the ability for mitigation bank siting in areas where 
they are the most ecologically appropriate – river floodplain areas. Puget Sound 
river floodplains have historically been converted from floodplain wetlands 
complexes and riparian habitat to agricultural land, and now most large tracts of 
undeveloped land in these areas fall under ALLCS land use designations. These 
are the areas where large-scale restoration projects would provide the most 
benefit to ESA-listed fish recovery, regional water quality improvement, wildlife 
corridor enhancement, and flood abatement through increased floodwater 
storage capacity. Since we all value local farmland and simultaneously 
understand the need for river floodplain restoration to achieve restoration of 
these critical ecological functions, a balance needs to be achieved between 
these two objectives. 

ALLCS are established by local jurisdictions (per WAC 365-190-050), and 
consequently there is not a standardized state-wide working definition for this 
land use designation. In WAC 365-190-050, it is provided that local jurisdictions 
utilize the NRCS definition of “prime farmland” soils and associated geographic 
extent from soil surveys to establish ALLCS. Unfortunately, local jurisdictions do 
not always use this criterion for establishing ALLCS areas, as evidenced by 
overlaying this soils type with these land use designations in GIS.

While there are “prime” farmland areas within ALLCS, this designation also 
encompasses sub-prime areas with soils described by the NRCS as “prime 
farmland if drained” – areas often exhibiting flooding during the growing season 
and requiring modification to support conventional crops. These are areas that 
often provide optimal conditions for wetland restoration projects. Unfortunately, 
ALLCS designations do not make this distinction – and it is this over-inclusive 
and nebulous definition that provides substantial grounds for caution in using it 
as a restriction for mitigation bank siting. I strongly recommend using 
scientifically-based definitions, as in WAC 173-700-30, such as the “prime 
farmland” NRCS soil classifications (excluding “prime farmland if drained” and 
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other modifiers of “prime”) and requirements for documented current and on-
going crop production.
Section WAC 173-700-800, Appeals Process:
As currently written, this section provides an open-ended avenue for any 
opposition, whether founded on scientifically- or policy-based grounds or not, to a 
given mitigation bank to appeal the certification process and indefinitely obstruct 
an otherwise approved project from moving forward. 

There should be some sort of language in WAC 173-700-800 that provides 
assurance to a mitigation bank developer that appeals for final certification will 
only be entertained if they are based on non-compliance with the terms and 
conditions of the certification as specified in the banking instrument and in WAC 
173-700-600. 

 

Thanks for your time,

 

Josh Wozniak

 
 
___________________
 
Josh Wozniak
Biologist, PWS
 
Herrera Environmental Consultants, Inc.
(206) 441-9080
www.herrerainc.com
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From: Driscoll, Lauren (ECY)
To: Holder, Yolanda (ECY); 
Subject: FW: Wetland Mitigation Banking
Date: Friday, April 24, 2009 12:31:09 PM

Oops, another comment
 
Lauren

From: Manning, Jay (ECY)  
Sent: Wednesday, April 22, 2009 2:58 PM 
To: White, Gordon (ECY); Driscoll, Lauren (ECY) 
Cc: Summerhays, Jeannie (ECY); Baldi, Josh (ECY) 
Subject: FW: Wetland Mitigation Banking
 
 
 
Jay J. Manning  
Director, Department of Ecology  
(360)407-7001 
From: Nancy B. Johnson [mailto:nbj@ponderroses.com]  
Sent: Wednesday, April 22, 2009 12:50 PM 
To: Manning, Jay (ECY) 
Cc: info@agr.wa.gov; kristiansen.dan@leg.wa.gov; pearson.kirk@leg.wa.gov; 
haugen.marymargaret@leg.wa.gov; stevens.val@leg.wa.gov; commissioners@co.
skagit.wa.us 
Subject: Wetland Mitigation Banking
 
April 22, 2009 
 
Department of Ecology 
Attn:  Yolanda Holder 
Shorelands & Environmental Assistance Program 
PO Box 47600 
Olympia WA  98504-7600
 
re:  Draft Rule Comments: Wetland Mitigation Banking 
 
As a private citizen in rural Skagit County, I strongly feel that I need 
to share my concerns in reference to the proposed Wetland 
Mitigation Banks (WMBs) under consideration at this time. I think 
that there are too many unknowns to make these projects viable.
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My major concerns are for the loss of farmland- not just that for the 
banking area but for the land paved over through purchase of 
credits, and for wildlife habitat destruction that wouldn't occur 
without WMB credits available.
 
I also feel that WMB's will encourage sprawl - a violation of the 
Growth Management Act.
 
With the current economic problems, the possibility of future 
abandonment of WMBs should the credits not sell is another worry. I 
would not want to see an abandoned WMB site full of Japanese 
Knotweed or Scotch Broom.
 
Finally, I wonder if this the best use of Department of Ecology and 
Army Corps dollars at this critical time. This may be your only 
opportunity to realize that our environment is in peril and that we 
cannot continue to expend our limited resources to pave over habitat 
and farmland so that a few individuals can profit while ordinary 
citizens suffer the consequences.
 
Please don’t let this happen.
 
Sincerely, 
 
Nancy B Johnson
58062 SR 20
Rockport, WA 98283
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WWeettllaanndd  MMiittiiggaattiioonn  BBaannkkss  RRuullee  HHeeaarriinngg  
AApprriill  88,,  22000099,,  33::0000ppmm    

  
  
LLeett  tthhee  rreeccoorrdd  sshhooww  iitt  iiss  33::0055  pp..mm..  oonn  WWeeddnneessddaayy,,  AApprriill  88,,  22000099  aanndd  tthhiiss  hheeaarriinngg  iiss  ttoo  hheeaarr  
tteessttiimmoonnyy  ffoorr  tthhee  pprrooppoosseedd  SSttaattee  aaddooppttiioonn  ooff  WWeettllaanndd  MMiittiiggaattiioonn  BBaannkkss  RRuullee,,  CChhaapptteerr  117733--770000  
WWAACC..  
    
It’’ss  bbeiing  heldd  aat  thhee  Wasshinnggtton  Sttatee  Deepartmment  ooff  EEcolooggyy  bbuuiildinngg  aat  4601  North  Monroe  
SSttrreeeett,,  SSppookkaannee,,  WWAA    9999220055..  
  
NNoottiiccee  ooff  tthhiiss  hheeaarriinngg  wwaass  ppuubblliisshheedd  iinn  tthhee  WWaasshhiinnggttoonn  SSttaattee  RReeggiisstteerr  oonn  MMaarrcchh  1188,,  22000099..    AA  
liisttseerv  notiicce  was  seent  too  iinteerreestted  parrttiess,  anndd  aa  news  rreeleaasee  waas  iisssuedd..    MMore  iinfoorrmattiion  
caan  be  llooccateed  on  the  DDepptt  of  Ecoollogy  weebsiite  aat  
www.ecy.wa.gov/programs/sea/wetlands/mitigation/bankingwww.ecy.wa.gov/programs/sea/wetlands/mitigation/banking    
  
Otherr  hheearinnggss  on  thhiis  ssuubjeectt  hhaave  bbeeen  or  wiill  bbee  heldd  aas  ffoolllows::    Apprriil  8,  20099,,  tthhaatt’’ss  ttooddaayy,,  
herree  at  tthe  Dept..  ooff  EEcolooggyy,,  EEasterrnn  RReegionall  offiicee  at  44660011  NNorthh  MMonroe  SStrreeet,,  SSpokannee,  
WAA  att  6:00pmm..    OOne  wwass  helld  at  22::00pm,  thhaat  iss  thhiis  oonnee.    Apprriil  9,  2009  att  Deept  of  Eccology,  
HHeeaaddqquuaarrtteerrss  bbuuiillddiinngg,,  330000  DDeessmmoonndd  DDrriivvee  SSEE,,  LLaacceeyy,,  WWAA  aatt  66::0000ppmm..    AApprriill  1155,,  22000099  aatt  tthhee  
SSkkaaggiitt  SSttaattiioonn,,  CCoommmmuunniittyy  RRoooomm,,  110055  EEaasstt  KKiinnccaaiidd,,  MMoouunntt  VVeerrnnoonn,,  WWAA  aatt  22::0000ppmm  aanndd  
66::0000ppmm..    AApprriill  1166,,  22000066  aatt  tthhee  UUnniitteedd  SSttaatteess  AArrmmyy  CCoorrppss  SSeeaattttllee  ddiissttrriicctt,,  GGaallaaxxyy  RRoooomm,,  44773355  
Eaastt  Maarginnall  Wayy  SSouthh,,  SSeaatttlle,,  WAA  att  2:00pm  aand  6:00pm..    
  
AAnnyyoonnee  cchhaannggee  tthheeiirr  mmiinndd  ffoorr  tteessttiimmoonnyy??    
  
You  mayy  ssubbmmiit  wwrittttenn  coommmenntts  tto  Ecoollogy.    Theyy  mmustt  be  recceivveed  by  5:00  
pp..mm..,,  TThhuurrssddaayy,,  AApprriill  2233,,  22000099..    AAnndd,,  yyoouu  ccaann  ssuubbmmiitt  yyoouurr  ccoommmmeennttss  iinn  tthhee  
ffoolllloowwiinngg  tthhrreeee  wwaayyss..    TThhiiss  iinnffoorrmmaattiioonn  iiss  wwrriitttteenn  oonn  tthhee  wwhhiittee  bbooaarrdd..    II  wwiillll  ppuutt  
uupp  tthhee  ssccrreeeenn..    IItt’’ss  aallssoo  iinn  oonnee  ooff  yyoouurr  hhaannddoouuttss  iiff  yyoouu  ppiicckkeedd  uupp  tthhee  hhaannddoouuttss  iinn  
thhee  bacckk..    

  
••  Electronically  at  Electronically at

http://www.ecy.wa.gov/programs/sea/wetlands/mitigation/rulehttp://www.ecy.wa.gov/programs/sea/wetlands/mitigation/rule    
•  m l  omm s  o:    ol   a   461@e       Email comments to: Yolanda at yhol461@ecy.wa.gov
•  ri e   m s  a e           Written comments mailed to:

  DDeeppaarrttmmeenntt  ooff  EEccoollooggyy  
AAttttnn::    YYoollaannddaa  HHoollddeerr    
Shorellaands  aand  Envirroonnmmentaal  Asssisstaancee  PPrrooggramm  
PO  BBooxx  4477660000    
OOllyymmppiiaa,,  WWAA    9988550044--77660000  

  
FFoorr  ffuurrtthheerr  QQuueessttiioonnss::    YYoouu  ccaann  aallssoo  ccoonnttaacctt  YYoollaannddaa  HHoollddeerr  aatt  
(360)  440077--77186.  
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AAllll  tteessttiimmoonnyy  rreecceeiivveedd,,  II  sshhoouullddnn’’tt  ssaayy  aatt  tthhiiss  hheeaarriinngg  bbeeccaauussee  tthheerree  iissnn’’tt  aannyy,,  aatt  
thhee  folloowwinngg  hheearinnggss  ffromm  ttoday  on  anndd  wwitth  alll  wrriitteen  commmentss  recceivveed  by  
5:0000ppmm  on  Apprriil  2233,,  220009  willl  be  pparrtt  of  thhee  ooffffiiciaal  heaaring  reccord  for  thiss  
pprrooppoossaall..    

  

AAfftteerr  ttooddaayy’’ss  hheeaarriinngg,,  EEccoollooggyy  wwiillll  rreessppoonndd  ttoo  aallll  ccoommmmeennttss  rreecceeiivveedd  dduurriinngg  tthhee  ppuubblliicc  ccoommmmeenntt  
perriiod  anndd  ffutuurree  hearriings  iin  a  coonnccise  exxppllanattory  sttateemenntt.    
All  ooff  tthe  publiic  coommmenntts  wwilll  hhellp  Ecoollogy  makkee  a  deccision  abboouutt  the  ffiinal  rruulle  teext  whichh  
wwiillll  bbee  aaddoopptteedd  ffoorr  wweettllaanndd  mmiittiiggaattiioonn  bbaannkkiinngg..    AAllll  ppaarrttiieess  ooff  rreeccoorrdd  wwiillll  rreecceeiivvee  nnoottiiccee  wwhheenn  
EEccoollooggyy’’ss  ccoonncciissee  eexxppllaannaattoorryy  ssttaatteemmeenntt  iiss  aavvaaiillaabbllee..  
  
On  behallf  of  the  DDeppaartmeent  of  Eccology,  thhaank  you  for  comiing  thiss  afftternoon.    I  apppprreeciaate  yyoouurr  
cooooppeeratiion  and  coouurrttesy.    
  
LLeett  tthhee  rreeccoorrdd  sshhooww  tthhaatt  iitt  iiss  nnooww  33::0077ppmm  aanndd  tthhiiss  hheeaarriinngg  iiss  ooffffiicciiaallllyy  cclloosseedd..    
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PPaaggee  33  ooff  33  
  

WWeettllaanndd  MMiittiiggaattiioonn  BBaannkkss  RRuullee  HHeeaarriinngg  
AApprriill  88,,  22000099,,  66::0000ppmm    

  
  

TThhiiss  iiss  ttoo  SSttaarrtt  tthhee  SSeeccoonndd  HHeeaarriinngg  oonn  AApprriill  88,,  22000099  aatt  66::0000ppmm  
  

LLeett  tthhee  rreeccoorrdd  sshhooww  iitt  iiss  77::0033pp..mm..  oonn  WWeeddnneessddaayy,,  AApprriill  88,,  22000099  aanndd  tthhiiss  hheeaarriinngg  iiss  ttoo  hheeaarr  
teesttimmoonnyy  ffoorr  tthe  prooppoosed  Statte  addooppttion  of  thhee  Wettlanndd  MMittiigattiion  Bannkkss  Rulee,  173-700  WACC..  
    
IItt’’ss  bbeeiinngg  hheelldd  aatt  tthhee  WWaasshhiinnggttoonn  SSttaattee  DDeeppaarrttmmeenntt  ooff  EEccoollooggyy  bbuuiillddiinngg  aatt  44660011  NNoorrtthh  MMoonnrrooee  
SSttrreeeett,,  SSppookkaannee,,  WWAA    9999220055..  
  
Noticce  ooff  thhiis  hheearriinngg  wwaass  publiishheed  in  thhee  Wasshinnggtton  Sttatee  Regissteer  on  Maarch  18,  2009.    A  
liisttseerv  notiicce  was  seent  too  iinterreestted  parrttiess  anndd  aa  news  rreeleaasee  waas  iisssuedd..    MMore  iinformattiion  
ccaann  bbee  llooccaatteedd  oonn  tthhee  DDeepptt  ooff  EEccoollooggyy  wweebbssiittee  aatt  
www.ecy.wa.gov/programs/sea/wetlands/mitigation/bankingwww.ecy.wa.gov/programs/sea/wetlands/mitigation/banking    
  
Otherr  hheearinnggss  on  thhiis  ssuubjeectt  hhaave  bbeeen  or  wiill  bbee  heldd  aas  ffoolllows::  Apprriil  8,  whichh  iis  ttonight..    
One  was  heldd  eearrlliierr  thhiis  aafterrnnoooonn  aat  2pmm  aat  thhee  Deept  of  Eccology,  Eaasttern  Reggiional  ooffffiice  aat  
44660011  NNoorrtthh  MMoonnrrooee  SSttrreeeett,,  SSppookkaannee,,    WWAA..    OOnnee  wwiillll  bbee  hheelldd  ttoommoorrrrooww,,  tthhaatt  iiss  AApprriill  99,,  22000099  aatt  
DDeepptt  ooff  EEccoollooggyy  HHeeaaddqquuaarrtteerrss  bbuuiillddiinngg,,  330000  DDeessmmoonndd  DDrriivvee  SSEE,,  LLaacceeyy,,  WWAA  aatt  66::0000ppmm..    OOnnee  
wwiillll  bbee  hheelldd  AApprriill  1155,,  22000099  aatt  tthhee  SSkkaaggiitt  SSttaattiioonn,,  CCoommmmuunniittyy  RRoooomm,,  110055  EEaasstt  KKiinnccaaiidd,,  MMoouunntt  
Vernon,  WWAA  att  2:0000ppmm  aand  6:0000ppmm..    AAprill  16,  2006  at  tthe  UUniteed  Sttatees  AArmmyy  CCoorrppss  Seatttlee  
Distrriicct,,  GGallaaxy  Room,  44773355  EEaastt  Maarginnaall  Wayy  SSouthh,,  SSeaatttlle,,  WWAA  att  2:00pm  aand  6:00pm..    
  
TThheerree  wweerree  nnoo  aatttteennddeeeess  aatt  tthhiiss  hheeaarriinngg  aanndd  tthheerreeffoorr  nnoo  ccoommmmeennttss  wwiillll  bbee  rreeccoorrddeedd..    
  
All  ttesstiimmony  receeivedd  aand  commmentss  recceivveed  by  5pm  on  April  2233,,  22000099  wwilll  be  ppaart  of  thhee  
officciall  hearriing  reccoorrdd  ffoorr  tthiss  proposaal.    
  
SSiinnccee  tthheerree  aarree  nnoo  aatttteennddeeeess  II  wwiillll  nnoott  rreeaadd  tthhee  rreesstt  ooff  iitt..    OOnn  bbeehhaallff  ooff  tthhee  DDeepptt..  ooff  EEccoollooggyy  lleett  
tthhee  rreeccoorrdd  sshhooww  tthhaatt  iitt  iiss  nnooww  7:0055ppmm  and  thhiis  hheearinngg  iis  ooffffiiciaallyy  cclosed.  
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Wetland Mitigation Banks Rule Hearing 
April 9, 2009, 7:00pm  

 
 
Let the record show its 7:11pm on Thursday, April 9, 2009, and this hearing is to hear testimony 
for the State adoption of Wetland Mitigation Banks Rule, 173-700 WAC. 
  
This hearing is being held at the Washington State Department of Ecology building at 300 
Desmond Drive SE, Lacey, WA  98503. 
 
Additional hearings were being held on - there was one on April 8, 2009 in Spokane, WA at the 
Department of Ecology, Eastern Regional Office.  There was one at 3:00 and another at 7:00pm. 
The address there was North 4601 Monroe, the first floor conference room.  There is another one 
scheduled for April 15, 2009, in Mount Vernon, WA again at 3:00 and 7:00pm.  That’s at the 
Skagit Station at 105 East Kincaid, Community Room.  And then these last two will be held at 
April 16, 2009, in Seattle, WA at the US Army Corps of Engineers’ Seattle District, 4735 East 
Marginal Way South, the Galaxy Room.  
 
Notice of this hearing was published in the Washington State Register on March 18, 2009. 
Additionally, a listserv notice was sent to interested parties, and a press release was issued.  The 
State Register number is 04-15-045.   
 
So, it looks like we don’t have anyone who wants to testify today.  So, I am going to ask if there 
is anyone else who wants to testify today. Looks like that is a no.   
 
So, we’re going to just cover and let you know that you can submit written comments to 
Ecology.  They must be received by 5:00pm on April 23, 2009.  Adoption of the rule is currently 
scheduled for July 31 and if adopted - that - and filed with the code reviser, it will go into effect 
31 days later. 
 
If you’d like to submit the written comments there are three different ways you can do so and 
there is a sheet at the back of the room where you can get those addresses, e-mail, snail mail, 
etc., etc.  
 
After tonight, Ecology will respond to all comments received during the public comment period 
in a concise explanatory statement. All of the public comments will help Ecology make a 
decision about the final rule.  All parties of record will receive notice when Ecology’s concise 
explanatory statement is available.  
 
For further questions Yolanda Holder here at 360-407-7186 and on behalf of the Department of 
Ecology, I thank you for coming and I appreciate your cooperation. 
 
Let the record show that is it now 7:14 and this hearing is officially closed. 
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Wetland Mitigation Banks Rule Hearing 
April 15, 2009, 3:00pm 

 
 
Please let the record show that it is 3:43 on Wednesday, April 15, 2009.  And this hearing is to 
hear testimony for the State adoption of Wetland Mitigation Bank Rule, 173-700 WAC. 
 
This hearing is being held at the Skagit Station, 105 East Kincaid, the Community Room in 
Mount Vernon.  Additional hearings were held in Spokane, WA on April 8.  Another was held 
on April 9 in Lacey, WA.  And another will be held in Seattle on April 16. 
 
Notice of this hearing was published in the Washington State Register on March 18, 2009. 
Additionally, a listserv notice was sent to interested parties, and a press release was issued.  The 
State Register number is 04-15-045.   
 
OK, Barbara take it away. 
 
 
COMMENTER #37 
Barbara Jackson from Mount Vernon.  
 
We’ve talked today about the big picture.  We are facing a huge picture.  As we face water crises 
globally, too much water from global warming and not enough water where it’s gone - where it’s 
disappearing underground.  We must do this kind of work so carefully that we do not put 
ourselves more in jeopardy.  It’s not we who are alive now but for generations to come.  And 
everything we do in terms of making decisions of this kind of sets a precedence as to how we 
will proceed in the future.  
 
So, I am - I am just asking us to be very, very careful as we proceed, it - that - sounds like you 
are learning and I thank you for all you are doing.  We need to learn even more.  A suggestion, 
one of the reasons why people come from California to this little Skagit County Nookachamps 
Creek is for money.  It is a business, billions, millions of dollars being made this way.  Maybe if 
all the money that is made that way could be turned back into environmental health of our global 
community and our local areas. 
 
Maybe there wouldn’t be a misuse of the land quite so blatantly as we are seeing it done.  Maybe 
that would slow people down from traveling so far from an area where they are probably not 
allowed to do this to a little community who doesn’t know enough yet to say no.  
 
So I am saying, let’s use the money to promote health of Ecology rather than to make some 
people very wealthy and other people suffer the consequences.  We have agricultural land, we 
have mountain land, none of which can be misused and abused for ourselves and for generations 
to come.  
 
So, I’m hoping we will call a moratorium on mitigation banks here, in this county, and hope that 
the rest of us all learn how to do that too.  Thanks. 
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Thank you, Barbara.  Alright, we have Janet.  Let me, I did not mention, I do need you to state 
your name and affiliation, if any, for the record so that we know who to address in our response 
to comments.  Sorry about that.  
 
 
COMMENTER #38 
I am Janet McCray.  I don’t know, I guess my affiliation would be cattleman.  Well, member of 
the cattleman’s association.  Also, am a supervisor for the Skagit Conservation District.   
 
And you said earlier that the Conservation Districts were involved in the deciding or something.  
I know you can’t talk back; but, conservation districts look at the soil test just like everybody 
else.  If that soil is the same soil that is out in the flats, its prime farm land it just lacks drainage.  
And, DOE, among other people, will not let them drain it any longer.  So, I guess maybe it won’t 
be farmed anymore.  
 
I think what we really need here instead of a Wetland Mitigation Bank is a Farmland Mitigation 
Bank.  We are losing farmland faster than you can shake a stick.  Personally, I still like to eat and 
I would rather eat something that was raised on the ground instead of something that was picked 
out of the mud.  
 
You mentioned that you have got limited funding.  When your funds are cut, who is going to 
monitor these banks?  Will the fox then be watching the hen house?  I mean, it’s…you also 
mentioned forested wetland.  Forested wetland, to me, just is not a term that works.  If you ever 
see what happens when a beaver builds a dam, the timber that’s behind it soon dies.  It’s no 
longer a forested wetland, it’s a bunch of dead snags down there because of roots have drowned.  
 
If you flood this area out there - it is going to affect the adjoining property owners.  The water 
table will come up.  Water has a tendency to go to a level point and it will affect the neighbor’s 
soil.  Water table may not stand on…the water may not stand on top of the ground but it will be 
under it so they will not be able to get on it with their tractors and farm it.  
 
That soil out there raises anything that you can raise out in the flats.  That is not marginal farm 
ground, it is good farm ground.  You can live anywhere, but you cannot farm anywhere.  You 
can only farm on good soils.  And, we need to save all the soils that we have because Mother 
Nature is not making any more of it.  
 
Once in awhile we have a flood and she brings more down the valley, but she is not making more 
of it.  She is repositioning it, that’s all.  So, we have to save the farm land that we have if we 
want to continue to eat.  And, I think we all want to eat and I want my kids and my grandkids to 
also be able to eat and we want to save as much farm ground as we can.  I don’t think wetlands 
should be allowed on agricultural ground.  Thank you.  
 
Thank you.  Next we had a ‘maybe’, a Jennifer Thomas.  Jennifer still available?  After Jennifer 
we would have Ginny.  
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COMMENTER #39 
I will just keep my comments really brief.  I am going to submit written comments.  My name is 
Jennifer Thomas.  I work for a Parametrix, which is a consulting firm in Bellevue.  
 
I wanted to thank you for all the work that you have done on the rules - over the rules.  And, 
Gail, Kim, Lauren, Yolanda in particular. 
 
I think the work that you have done is really important and it shows trying to raise the bar on 
wetland mitigation.  I think these rules should apply to all mitigation.  I think all mitigation 
should be in the ground before the impact.  
 
I have concerns that the rules may have gone too far given where we are with wetland mitigation 
generally.  My biggest concern is that I know that you bent over backwards to incorporate all 
stake holders in the rule process and I applaud you for that.  I don’t think that these rules can be 
effectively implemented by local government because I think that the bar is set too high.  I think 
local governments need smaller sites and I think what you are seeing is there is a sort of a move 
and a push towards other forms of compensatory mitigation that actually advanced compensatory 
mitigation.  Because, I don’t think public sector banks can meet.  They’re not going to go out and 
build 200, 300, 400 acre bank sites.  They don’t need that kind of mitigation.  They need smaller 
sites.  But they still have mitigation needs and we still need a way to pay effectively for 
unavoidable impacts resulting from capital improvement projects and other public projects. 
 
So, I am concerned that these rules, while I generally support overall where they are going in 
terms of raising the bar, having longer monitoring periods, and really strict performance 
standards.  That is critical to the success of mitigation overall.  I am concerned that they won’t 
have great applicability for local governments.  Of course, I couldn’t tell you that because for 
most of the last 5 years, while you have been working on these, I was representing the private 
sector.  I wasn’t representing the local government.  But ,and then for private sector - I think the 
reason that the private sector participates in wetland mitigation banking is because of the 
incentives.  And, I think these rules may have gone too far in undermining the financial 
incentives. 
 
So, I will provide written comments before the 23rd; but, mostly I just wanted to thank you and 
acknowledge all the work that you have done over the years.  That’s it. 
 
Thank you.   
 
Ginny? 
Yeah, she had to leave. 
 
Oh, OK. 
 
Next we have Tarn.  And then after Tarn, we have – is it Tom Glade?   
OK.  Make sure my tape is still rolling. 
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COMMENTER #40 
Tarn [Mower] 
 
God forbid the tape stop rolling.   
 
It is our official record.  
 
Indeed.   
 
Again, just like your previous speaker, I would like to thank the Department of Ecology for 
coming down here to little old Skagit County and having a couple of workshops and public 
comments periods.  Because it is inonerous and difficult for a lot of us to make it down to say 
Lacey or Seattle or even Spokane.  And there are so many people here in Skagit County that 
have a lot of feeling and passion about land use issues and knowledge thereof.  
 
First, in my comments I would like to address the proposed section 173-700-314.  I would like to 
see mitigation banking conversion rates take into effect like for like trades.  Say, I believe in 
western WA specifically, sloping and sloping forested wetlands are the most endangered form of 
wetlands in most of the WRIA’s on this side of the mountains.  And if the mitigation banks that 
are being proposed are estuarine in nature or riverine in nature they may not be addressing those 
same habitat or species conservation needs they would like to have in conference -------- 
mitigation. 
 
That may be a little more difficult to deal with than just in that one section 314 it would also 
have to deal with mitigation banking credits being issued and traded, so I don’t know.  I don’t 
really have any real suggestions on actual language you can use to address that.  But, I would 
think that would be a real step forward in addressing the loss of certain types of wetlands in 
certain areas, certain watersheds.  
 
Then, also very strongly in section 303, specifically section C, subsection 2 - addressing 
agricultural lands of long term commercial significance.  Wetland mitigation banks have the 
capability of, in essence, creating critical areas of habitats on natural resource lands such as ag 
lands and under the state’s growth management act there is no ability to say that there is more 
need to have these wetland habitats on ag lands then it is to conserve our agricultural resource 
lands. So, I think that the draft rule needs to address in even stronger terms this need to work 
with the growth management act instead of possibly being an end run around the growth 
management aspects that we have under state law.  In essence, in some cases it could be seen 
under certain circumstances that wetlands are being destroyed in urban growth areas or urban 
areas.  And, that urban land pressure is being shunted onto rural areas and we are now taking up 
the brunt of those land pressures and prices and we are seeing losses.  
 
I just think that there could be a lot stronger protections for resource lands under this draft rule.  
Never say never.  I think that ag lands should be specifically exempt from having wetland 
mitigation banks put on them due to the growth management act.  Thank you.  
 

A-248



Tom and after Tom we have Alan and after Alan looks like… is it Dan?  OK - excellent.  Thank 
you.  
 
 
COMMENTER #41 
Good afternoon, my name is Tom Glade.  I am from Anacortes, WA.  I am president of 
Evergreen Islands, which is an environmental group, that’s been in existence for over 30 years.  
And, we have done a lot of work in Skagit County.   
 
Evergreen Islands opposes wetland mitigation banks in general.  And wetland mitigation banks 
in Skagit County especially.  
 
A major flaw in WMB’s is Washington State’s and the Corps of Engineers’ inability to enforce 
public policy.  The white paper entitled developing - which is a paper done for NOAA - 
“Developing Defensible Wetland Mitigation Ratios” makes the following observations of the 
history of wetland mitigation.  In summary, the root problem with our national wetland 
mitigation policy is that the rules governing mitigation trading have evolved primarily to keep 
the cost of mitigation affordable and to make our national wetland policy appear to be successful. 
 
Despite protest to the contrary, the powerful interest involved in wetland mitigation prefer using 
adhoc political negotiations over what constitutes acceptable mitigation to strict trading rules.  
And what this boils down essential is Wal-Mart calls their senator says we need this wetland 
mitigation project approved so that we can build our big parking lot.  
 
Starting in May of 2005 and running through Dec. of 2006 the St. Petersburg Times published 
“Vanishing Wetlands”; an excellent series of investigative articles on the dismal history of 
Florida’s wetland mitigation efforts, which includes wetland mitigation banks.  The Times’ 
investigation made the following observation: the Corps approves more permits to destroy 
wetlands in Florida than any other state, and allows a higher percentage of destruction in Florida 
than nationally.  Between 1999 and 2003 it approved more than 12,000 wetland permits and 
rejected only 1. 
 
Now, Ecology is promoting wetland mitigation banks as the latest patent medicine for making 
our national wetland mitigation policy appear successful.  Getting the horse before the cart, 
Skagit County has already approved or is in the process of approving 2 wetland mitigation banks 
that are being allowed under a draft rule.  By promoting development the unparallel natural 
beauty and wonder of Skagit County is facing a new ax.  The Skagit Valley with the purple 
mountain majesties of the North cascades.  The Skagit Valley with the spacious skies and 
diminishing open space, the Skagit Valley with the amber grains - and the amber waves of grain 
and home of endangered farmers, the Skagit Valley coursed by the mighty Skagit River, home of 
endangered salmon, the Skagit River which flows down to the shining Salish Sea, home of 
endangered Orcas.  
 
Why did Ecology bring us this tool that enables destruction of a natural wetland and promotes 
development?  Why didn’t you bring us a tool of good governance, like our wise neighbors to the 
north?  In 1973, British Columbia established agricultural land reserves, ALR’s.  As of March 
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2008, the greater Vancouver ALR includes 61,000 acres and the Frazer Valley ALR included 
72,000 acres. 
 
Why didn’t Ecology bring Skagit County something that protects this wondrous place?  Does 
god allow WMB’s in heaven?  Thank you. 
 
Thank you very much.  So, next we have Ellen and again then Dan you’ll be after Ellen.  Again 
making sure we still have tape.  
 
 
COMMENTER #42 
Thanks.  I am Ellen Bynum.  I am the director of Friends of Skagit County, Mount Vernon. 
Friends of Skagit County is a group of citizens, who for more than 16 years has monitored land 
use and we come to this hearing to bring comments that would address the efficiency as well as 
the effectiveness of using a draft rule that we have some very serious questions about.  
 
Mitigation banking represents one symptom of a failed planning system.  The local GMA 
process and the process of identifying critical areas and the local planning departments have a 
range of ways to protect wetlands without using wetland banks.  And, local comp. plans are 
required to identify and protect resource lands, public facilities, other land uses as a part of the 
compliance with GMA. 
 
And wetlands banks are to date, in our opinion, not scientifically proven to replace the ecological 
functions of destroyed natural wetlands.  I will be happy to read any papers that you have that 
say differently.  
 
Counties have identified and protected wetlands in the planning process in the state agencies that 
advocate for wetlands planning usurp the local government’s decision making authority for land 
use planning by advocating.  And, I understand that in the pilot rule making process that the 
legislature requested that Ecology have a rule, develop a rule.  In that process, Ecology has to do 
certain things.  And, those are enumerated in the comments that I will turn in. I don’t want to go 
over all. 
 
But, one of the things that Ecology has the option of doing is saying that the rule for this 
particular program is too expensive, is not in the public interest, or conflicts with another state 
law.  And, I’ve cited all those in terms of the administrative procedures act compliance.  So, an 
agency can’t rely upon a section of the law that just says we want to do this program as a reason 
to do it.  And they also cannot use requirements of their statutory authority to adopt the rule.  
 
So, they have to determine the probable benefits of the rule and the benefits have to be greater 
than the costs taking into account both the quantitative and qualitative aspects of benefits of cost.  
Section 1-F states “the agency must determine that the rule does not require those whom it 
applies to to take an action that violates a requirement of another federal or state law”.  
 
Okay, we have a GMA law - it says “identify and protect farmlands of long term significance in 
Skagit County”.  Skagit has determined a certain set of its land to be agricultural.  And we are 
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now considering, through this rule, a violation of GMA.  Section 1-B says “determine if the rule 
differs from any federal regulation or statute applicable to the same activity and determine that 
the difference is justified”.  And it gives a criteria of how it can be justified. 
 
DOE cannot have complied with these sections as it has not addressed how the GMA and the 
local comprehensive plan requirements to identify and protect resources lands can be met if ag 
lands are converted for banks.  It appears to violate the intent of the rule making process to 
implement a rule after land use changes that appear to violate GMA and other state laws are 
finished or completed.  
 
You have to summarize quickly there. 
 
Probably not…but, I will give it to you in writing.  I am and I will speak again tonight.  
 
The draft, one of the concerns is under the Pilot project RCW 34.05.313 under feasibility studies.  
That draft rules shall not be obligated to comply fully with the rule being tested nor be subject to 
any enforcement action or other sanction for failing to comply with their requirements of the 
draft rule. 
 
Does this mean that the 7 wetland mitigation banks already developed under DOE’s draft rule 
and the 10 others proposed have no obligation to comply with GMA or the wetlands mitigation 
rule and are not subject to any sanctions for the failures of the projects?  So, I’ll skip that part.  I 
already asked about the fact that there is no process to decertify banks, we suggest that you look 
at that - putting that into the rule.  We have concern about the small business economic impact 
not including the entire business area of Skagit County.  That would be true for any county.  You 
would want to include all small businesses. Not just the people who were doing the development 
of the bank.  
 
The construction and financial assurances section does not mention or address the risk 
management ratios of failed banks due to flooding, collapse of steep slopes or other catastrophic 
events which may be increased due to the banks activities.   
 
Section 6, the codes of impacted industries did not include farmers, agriculture business support 
systems, insurance providers, other small businesses, etc.  Section 7, the impact on jobs, DOE 
did not accurately estimate job losses from the proposed rules - from this proposed rule - as the 
jobs lost for current use of land were not included in the estimate. 
 
I will beg the point that it is blatantly inaccurate to state that wetlands mitigation banks quote 
“protect wetlands”.  It’s a market based tool that developers use.  Present as having desired 
ecological values and we know that we don’t have any evidence of what regular mitigation does 
per your comment.  We don’t have any evidence that banks are any better or worse.  
 
The public participation requires a concise explanatory statement of the rule that describes the 
differences between the text of the proposed rule as published in the register and the text of the 
rule as adopted.  And, I had called and asked about that.  That’s under RCW 34-05-340.  I 
noticed that you did do a 2 page paper that says the differences, but what I was after was a 
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marked up copy that you could actually read through and see where the changes had been made 
and see when the language had been added.  
 
And lastly, we’ve attached a CD of the 8 days of the public hearings in the Clear Valley verses 
FOSC Appeals to the hearings examiner to be included as part of this record.  And, we request 
that the agency staff review the information covered in the hearings and consider the issues 
raised in the review and revision of the draft rule.  The concerns brought by both sides have not 
been included in the draft rule documents to date.  And, in 1995 the legislature stated that one of 
its fundamental responsibilities is the protection of public health and safety in the preservation of 
the extraordinary natural environment with which Washington is endowed.  
 
And essential to this mission is to implement the – is for the state agencies to implement the 
policies that are established by the legislature.  And the adoption of the administrative rules by 
this agency has helped assure that these policies are clearly understood, fairly applied, and 
uniformly enforced.  And to ensure that citizens and environment of the state receive the highest 
level of protection.  And that state agencies not use their administrative authority to create or 
amend regulatory programs.  
 
And it also gives information about when an agency is to adopt rules.  And that these obligations 
imposed are truly in the public interest.  I question whether wetlands mitigation banks are truly 
in the public interest at this time, in our economy, and our state.  Thank you.  
 
Dan?  Yes, if you want to leave a copy of the letter right there.  Okay, excellent. That’s no 
problem, thank you. 
 
 
COMMENTER #43 
My name is Dan Mitzel.  I am a partner in Nookachamps, LLC Mitigation Bank project with a 
company from California, by the name of Wildlands.  Steve Morgan is the gentleman who owns 
Wildlands and is co-sponsor with me on the bank.   
 
We have been working on the Nookachamp’s bank for going on 7 years.  And recently have 
completed our permitting process and are close to being able to start actually using credits that 
we look to be issued to us shortly. 
 
I want to talk to about the rule, in particular the section 303 on agricultural lands of long term 
commercial significance.  Unfortunately, in Skagit County we have not classified our ag lands 
into different kinds of ag lands.  And, I think it’s something that would be a better planning tool 
if we could actually take a look at our ag lands and determine those that are commercial 
significance and those that are secondary significance.  And then secondly, to actually take a 
watershed analysis study of those areas within a county that are undiked and are hydrologic 
connected to our major stream resources where enhancement of habitat, in particular wildlife and 
salmon, could be feasibly restored and enhanced. 
 
If you look back, turn the clock back about 150 years, when this county was first settled and it’s 
hard to imagine what our valley looked like.  But, the kind of habitat that existed at that time was 
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unbelievable.  We had salmon runs and other wildlife available that was uncomparable anywhere 
else in the county frankly and typically on aquatic side.  And, unfortunately the original 
developers who took land, and drained it, and filled it, and changed water courses, and diked it 
were the farmers.  And they had a very noble cause in mind and that was to create land that 
would become productive for the production of food.  And, it is the basis by which our county 
was originally developed.  
  
If you think about why Skagit County was settled, it was two things, it was timber and it was the 
potential for the harvesting of the forested wetlands including Cedar forests and Doug Fir forests 
and other species of trees that help build the expansion of the United States.  That timber was 
used for that purpose.  
 
The conversion of these lands to farm lands went on for generations.  And it was required in 
order to develop the farm land necessary to start producing the food that the nation needed.  And 
as time went on, the practices of farming became more industrialized and more intense and as a 
result more and more land was converted from what would have been called habitat to ag use.  
So, ag use is, I think, a very important resource in this county, but I think there has to be a 
recognition that there are some areas - that some of our watersheds - particularly in the upper 
part of the Skagit area and on those undiked portions of tributaries to the Skagit and the Skagit 
itself that lend themselves very well to returning just a fraction of that habitat that was taken. 
 
There is a lot of money being spent on Salmon restoration and I think that the wetland banking 
process can be a major part of that process of developing our fishery again.  And, if you look at 
the location of the two existing banks - Nookachamps Bank and the Clear Valley Bank they exist 
on undiked portions of the Skagit.  I think a preservation of our ag lands of long-term 
commercial significance is a very important part of a plan going forward.   And, I look forward 
to the County better defining what that means.  And start identifying those watersheds that were 
restoration of habitat is where we should be putting our habitat dollars.  As far as a success rate 
of mitigation banking, the whole reason for mitigation banking is that it is much more successful 
than individual projects.  I have developed projects and I have had individual mitigation sites 
where I have struggled to make them work and keep them hydraulically functioning.  It is a 
battle because when you start changing the character of an area and then you want to leave a 
little half acre piece and say okay this is our mitigation site,  to keep the functions in place is a 
very difficult task.  When you do a much longer view of this look at the bigger areas that are 2 or 
300 acres the functional value of those types of habitat creation is much higher. 
 
I think that that is one of the major reasons why the federal government has mandated that 
mitigation banking be a preferred method of mitigating and that mitigation banking should be 
available to mitigate and fax (?).  I look forward to working with the county and the state and I 
know all of the hard work that these people have put into this program is paying off.  I think in 
10 years when we maybe do a little tour of some of the banks out there that have been built and 
be able to look at the habitats been created and the success of that habitat and creating a very 
positive net result.  I think some people are skeptical about mitigation banks will change their 
mind.  Thank you. 
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Thank you very much.  Is there anyone else that’s changed their minds and would like to chat?  
Public testify?  No…going once, going twice…Okay.  
 
So let me just remind you that you guys can submit written comments to Ecology.  They must be 
received by 5pm, Thursday, April 23, 2009.  Right now the adoption of the rule is currently 
scheduled for July 31, 2009.  If it is adopted that day and filed at the code reviser it will go into 
effect 31 days later.  There are 3 ways again that you can submit those comments before the 23 
or by the 23 I guess - that is - and again they are on the back of this yellow sheet.  There’s plenty 
in the back of the room if you would like to take those with you.  And then all testimony 
received at this hearing along with written comments received by 5pm on April 23, 2009, will be 
part of the official hearing record for this proposal. 
 
I guess I should let you know that if anybody has written comments that you want to leave with 
us instead of mailing them in or e-mailing them, you can do that as well.  Or anyone who 
testified wanted to submit a written version of their testimony that’s always helpful as well 
‘cause our technology is a little low grade.  So, written comment of that would be helpful but not 
necessary.  
 
After tonight’s meeting, Ecology will respond to all comments received today and throughout the 
entire hearings, all the several hearing that we have done, in a concise explanatory statement.  I 
always call it a response to comments, but I think the official term is the concise explanatory 
statement.  All of the public comments will help Ecology make a decision about the final rule 
text, which will be adopted for wetland mitigation banking.  All parties of record will receive 
notice when Ecology’s concise explanatory statement is available.   
 
So if you did not give your address on that blue card and you want to be sure to receive the 
concise explanatory statement make sure that you ask us for that card back to put your address 
on it so that we can mail you notification when that is done.  And then, I guess on the behalf of 
the Department of Ecology and the Corps, we thank you guys for coming today and asking 
questions and taking time out of this day and appreciate it.   
 
So, let the record show that it is now 4:19 and this hearing is officially closed.  Thank you. 
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Wetland Mitigation Banks Rule Hearing 
April 15, 2009, 7:00pm 

 
So, let the record show that it is 7:56pm on Wednesday, April 15, 2009.  And this hearing is to 
hear testimony for the State adoption of Wetland Mitigation Bank Rule, 173-700 WAC. 
 
It’s being held at Skagit Station, 105 East Kincaid in the Community Room in Mount Vernon, 
WA.  Additional hearings were and are being held at - on April 8 there was a hearing in 
Spokane, WA.  On April 9 there was one in Lacey, WA.  On April 15, we have 2 here in Skagit 
in Mount Vernon.  And then on April 16 there will be 2 in the Seattle area. 
 
And, let’s see, a notice of this hearing was published in the Washington State Register on March 
18, 2009.  Making sure I’m rolling here…And additionally, a listserv notice was sent out to 
interested parties, a press release was issued and the State Register number on this is 04-15-045 
if anybody wants that down.   
 
Ok, so when I call your name go ahead and step up to the podium, state your name, address, and 
affiliation, if you have one, and we’ll go ahead and get started.  
 
So John, come on down. 
 
 
COMMENTER #44 
John Mower, Sedro Woolley, WA, nature and farming aficionado.   
 
I remain steadfastly opposed to wetland mitigation banking.  There is no way to justify filling in 
wetlands for any reason.  But the term ‘unavoidable impacts’ is like opening season on wetlands 
- which in turn then opens season on farmland because that’s where, no matter what anybody 
says, that’s where these wetland banks go because that’s where the water is.  And anyway, thank 
you. 
 
Thank you. So, Diane?  Careful of our cords here.  
 
 
COMMENTER #45 
I am Diane Freethy.  I am the president of Skagit Citizen’s Alliance for Rural Preservation based 
in Sedro Woolley.  
 
The sad fact is Ecology draft rule permits wetland destruction.  Belaying that mitigation banking 
truly mitigates the loss of small wetlands.  And Ecology’s public notice about today’s event 
Lauren was quoted as saying “when properly guided and carried out, we know wetland 
mitigation banking can increase the ecological benefits by increasing and protecting wetland 
functions and save time for project applicants”. 
 
In Florida, where wetland mitigation experience dates back 3 decades, wetland and shoreline 
specialists recognize the obvious.  In a Tampa Tribune report published just 2 weeks ago Jaydell 
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Kurr and Danial L Burdie, former wetland management officials of the Hillsborough County 
environment protection commission, stated “much of wetlands full function can only be 
determined by exhausted studies not typically carried out within the mandated time frames of 
state permitting.  This results in the loss of isolated wetlands which alone or cumulatively 
provide management of surface and groundwater.  Natural wetlands evolve over thousands of 
years.  By evolutionary standards, man-made wetlands provide little more than a facelift.  
Pleasing to the eye perhaps but functionally bereft.  
 
By insisting on a quick fix approach, we are gambling with the health of our planet without 
understanding the long term impacts.  Last year the United States Environmental Protection 
Agency gathered a group of outstanding scientists who among other things are working to 
provide solutions to unanswered questions about wetland mitigation banking. 
 
The least Ecology could do, at this point, is to put this draft rule on the back burner until EPA 
publishes its findings, so we will all know what type of returns to expect from our state’s 
investment in wetland mitigation banking.  Thank you. 
 
Thank you.   
 
I have Andrea with a maybe.  
 
Yep.  
 
Ok. 
 
I want to hear you pronounce my last name.  
 
Is it… 
 
Xaver. 
 
Oh, OK. 
 
Everybody screws it up. 
 
Well, I couldn’t tell if it was actually an ‘a’ or not.  X-a-v-e-r. 
 
 
COMMENTER # 46 
My name is Andrea Xaver.  I live near the south end of Big Lake.  I represent my farm and my 
frogs.  
 
A DOE booklet that was published in 1986, and then revised in 1990, was really alarmed at the 
loss of wetlands in Washington State.  It said comprehensive state land regulations to address 
these problems are not in place.  This 1990.  Here we are now in 2009 and we still don’t have 
anything in place.  I mentioned this little chart, I call it the failure chart I guess - absent anything 
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else – but, hopefully a chart will be kept to some degree in any wetlands in the future and how 
they might you know even those as a compensatory thing maybe something will be established 
for wetlands or established around the state.  
 
I see this creation of wetland mitigation in Skagit County, this bank – it’s a state sponsored 
monopoly.  Because, typically - probably what’s going to happen - this guy will come in or a 
guy, let’s say, I don’t want to be specific.  But, some guy will come in and put in a huge wetland 
mitigation bank and that will take care of it ‘cause that will wipe out most of the wetlands that 
we have or a good share of them.  And then nobody else will come in, but if they do, of course 
than that will reduce the value of the credits and so that might then lessen the impetus to even 
take care of some of these banks. 
 
It’s been my observation in my lifetime of living here, what seems to help habitat and 
specifically in recent years has been fish habitat.  Whatever seems to help the habitat for maybe 
fish, also seems to help the developers.  And, usually it’s at the expense of the farmers. 
 
In 1990, Christine Gregoire when she was the Director of the Department of Ecology, she talked 
about how all the wetlands, these wetlands are irreplaceable.  Every acre we lose is significant.  I 
would like to know what’s changed now that she’s governor and seems to think that maybe - 
possibly - that these wetland mitigation banks are just fine and dandy. 
 
The National Geographic, I mentioned that earlier in the question and answers statement, the 
amphibians are facing mass extinction on a global basis.  And it’s rampant in the United States.  
The western third of the United States and the Eastern third of the United States it’s covered with 
this fungus that is wiping out our amphibians.  
 
I would hope that the Department of Ecology takes into consideration wildlife when they are 
doing these wetland mitigation banks.  I know you do, but things happen.  And there seems to be 
always a question of control and who’s minding the store.  In the April 13 Skagit Valley Herald, 
here’s the talk about fish stocking in the North Cascades Lake’s is about to end.  And, nobody 
can decide whether it should end or if shouldn’t end.  But if it does end they are going to poison 
all the stuff in these lakes. I don’t think that is very responsible.  And these are officials that 
theoretically say they know what they are doing; but, it doesn’t make me feel very comfortable 
and it isn’t you folks here today representing DOE or Army Corps.  I know that you have higher 
calling or higher entities say that you have to report to.  So, I know that your influence is limited 
but still it’s not very encouraging. 
 
Who fixes the problems and how fast?  I mentioned in the question and answer thing about that 
water that was on my farm and never seen anything like it in my life.  And, what would happen?  
Would I be faced with something for a year, six months, two years, five years, what’s the deal? 
Don’t know.  
 
Then another thing is the DOE gave a quarter million dollar grant to the County to study the 
feasibility of dumping Big Lake’s partially treated effluent into Nookchamps Creek.  
Nookchamps Creek is going to potentially run into these wetland mitigation banks.  One would 
think that this water should be clean, but ‘no’ it will have pharmaceuticals in them, in this water. 
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I think that is egregious.  And yet this will go on for eternity because nobody is going to stop it, 
likely.  Right now it’s pumped to the Skagit River, but its set to go into Nookchamps Creek and I 
just find that astonishing.  And why is that?  You would think the water should be clean.  If 
we’re trying to protect the environment; thus, the Department of Ecology, and we are trying to 
protect the animals within, why are we doing something of this nature?  
 
And then, I would like ask the question that I brought up in the question and answer series and 
that is, how many functioning wetlands are there in Skagit County?  Until that question is 
answered, I don’t know how that any person can eradicate any of the functioning wetlands that 
we have.  That seems to me that would be a primary question that I certainly would like to have 
that answered.  
 
Am I done?  OK. 
 
Perfect timing. 
 
Mike Hulbert?  Thank you Andrea, excellent Andrea. 
 
 
COMMENTER #47 
Mike Hulbert, Farmer.  23104 Highway 534, Conway.  
 
I don’t have any prepared statements.  I guess my comments would be to your wording, your 
language, on these locations - locating these on agricultural lands of long-term commercial 
significance.  I think any lawyer could give put a bag with this wording, the way it is.  The 
department discourages the location of banks.  I think it just needs to - just be stronger wording.  
I think we need to keep ourselves at the top 3% in the world.  The location of Skagit Valley with 
the Olympics in the front and the Cascades in the back is some of the most prime farm ground in 
the world.   It’s a limited resource.   
 
It kills me to see what’s going on in the one bank where they are aggravating all the dirt out and 
what long term effects that’s going to have.  I would like to put a moratorium on any future 
banks until we can analyze how these banks perform…long term affects, long term liabilities to 
neighboring lands around them.  
 
To me, this is just a new type of development in Skagit Valley.  That I have a passion for saving 
ag grounds in Skagit Valley and this is just a new type of development we are going to have to 
watch out for.  In one other comment, a lot of people think of mitigate, I have heard wetland 
mitigation banks and I have heard mitigation banks.  I think the term now is wetland mitigation 
bank.  It will be mitigation bank - I think there are groups out there that want to mitigate 
everything.  They want to mitigate the way I farm, the way I do maintenance around my farm. 
And at someday once these banks are up and running to keep the river in its banks will be a 
mitigation process.  To where we are just going to need more, it’s kind of ‘build it and we will 
come’, because we will be regulated to use them. That’s all I have.  Thank you for your time.  
 
Next we have Susan Hughs-Hayton.   
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I am going to pass.  
 
Okay.  And then we have Arnold J. Byron. 
 
 
COMMENTER #48 
Thank you, my name is Arnold Byron.  I am a citizen from Burlington, WA.  
 
I have witnessed here tonight and I am sorry to say that we are here because the government has 
decided to have mitigation banks - to go this route.  My witness here tonight has been an exercise 
in everything to do with mitigation banks - talking about credits and bankers and owners and 
assurances and regulations.  The thing that we haven’t been talking very much about is the way 
that the human element is supposed to work with the natural element.  And that’s something that 
I think is actually the more important.  We did speak about frogs for a moment.  
 
But we have not taken into consideration the idea that it’s a human element that needs to curtail 
its passions and it’s wants in order to allow nature to take the priority.  And, I am sorry as hell 
that our government has chosen to put humans ahead of everything else.  You don’t have to 
respond really to that comment.  
 
Next we have Nancy Swalling. Am I mispronouncing the last name, do we have a Nancy in the 
room. Yeah, she was here but I think she may have left. Okay I will set her aside so we can make 
sure to give her an opportunity.  
 
So, Mary Heinricht. 
 
And I will just remind you guys to state your name at the very least.  
 
Thank you. 
 
COMMENTER #49 
Mary Heinricht, Camano Island.  
 
A number of years ago, I made up a saying and it became a bumper sticker, it said “it’s not 
farmland without farmers”.  I think it’s time to say a new one that says “it’s not farming without 
land”.  I would like the Department of Ecology to listen to the March 17 hearing that the Skagit 
Board of County Commissioners had when they approved the permit for the Nookachamps 
Bank.  
 
Where the commissioners said they felt they had no choice, but to approve that, that the only 
reason they could vote ‘no’ was if something illegal had been done.  They hoped that nothing 
bad was going to happen from approving a bank in the channel of the Skagit River where 
excavation of huge amount of soil is taking place.  And breaching of natural banks on that river, 
where downstream we have thousands of people who will be put at risk and hundreds of millions 
of dollars in improvements.  I think you should hear that. You should hear the drainage 
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commissioner say that he felt that they were forced to support the project.  And yet at all the 
times that you have been out in public hearings you have said that local government has the 
choice to say ‘no’ on these.  Well they clearly felt that they did not have the choice to say no.  
 
I think you need to look at your rules since you have made it less able for them to say no.  You 
repeatedly refer to these as land use and they are regulatory facilities.  Regulatory facilities 
should not vest upon application.  If they vest upon application then there is no reason for you to 
go through any review or evaluation.  You should just write the permit.  
 
Farmers and agricultural interest have responded each time the Department of Ecology has asked 
for input and comments on wetland mitigation banking and the rule.  Many have commented at 
meetings and in writing stressing the importance of reserving agricultural soils for farming but 
these comments have been ignored.  
 
Soil is the basis for all terrestrial eco-systems.  Soil is to some extent a renewing resource in that 
it slowly forms over centuries through erosion of bedrock.  But it is not replaceable once 
removed from a site.  And you stated earlier this evening that every bank you are familiar with 
has excavated soil and none have replaced it.   
 
The department is ignoring the fact that this is not a replaceable resource.  And it’s particularly 
telling that after all the editing and comments that have been made, that your rule - the definition 
for re-establishment has errors in it and implies that a wetland can be re-established when no 
hydric soils are present.  Clearly, the Department of Ecology and the state of Washington think 
soil is dirt and that all dirt is the same.  The department has allowed mining of soils and minerals 
on virtually every bank it has approved.  
 
And a state known throughout the County affectionately as the ‘Salmon Nation’ - it is puzzling 
that avoidance of wetland impacts is not mandated.  To allow continuing impacts and to plan for 
so many more wetland banks will leave future generations without salmon and without clean 
water.   And to relegate avoidance to a category of lip service in an item check list will assure a 
low level of environmental quality for our grandchildren and their heirs.  
 
These banking programs are simply a continuation of the manifestation of the same short-sighted 
greed that has collapsed the world economies in the past year.  It is the same private building and 
financial interest that benefit while the public and the environment will pay.  
 
But when we are turning our heads and refusing to adequately regulate environmental sub-prime 
banking programs and environmental credit default swaps - it’s the planet that is at stake. Where 
will food come from for future generations?  You cannot honestly believe that urban gardens in 
Seattle can replace the Skagit Valley.  
 
You are putting pieces of paper, dollars, ahead of future generations.  You want language 
suggestions, I suggest you look to engross House Bill 1967 which will prohibit expansion of 
urban growth areas into 100 year flood plains.  Use it as a template to prohibit urban 
development in the form of wetland mitigation banks on agricultural lands of long-term 
commercial significance. 
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Do not allow wetland or and other kind of mitigation banks on land set aside as mandated in the 
Washington Growth Management Act to provide food for the future.  Ban them all permanently. 
 
Thank you.  
 
So we have…is it Lyle Wesen?  
 
 
COMMENTER #50 
My name is Lyle Wesen, we operate a dairy farm in the Bow Edison area on land that my 
grandfather cleared over a 100 years ago.  
 
Following up a little bit on what Mary said.  This mitigation bank almost seems like a complete 
conflict with the growth management act because the growth management act said you are 
supposed to preserve farmland.  
 
And why is preserving farmland so important?  If we don’t have enough agriculture in the county 
to maintain our service industry that goes along with it, the tractor dealers, the fuel dealers, and 
all of this type of stuff - you pretty soon don’t have farming.  
 
The Olympic peninsula around Sequim used to have quite an active farm thing and they 
eventually didn’t have enough farming there that they lost their suppliers, and then houses were 
worth more per square foot than farmlands, so it all disappeared. 
 
And, I am old enough to remember the Kent Valley being a nice strut garden and nice area and it 
certainly isn’t now.  And I would certainly hate to see Skagit County with its tulips, vegetable 
seeds, dairies disappear because land being taken away for things like wetland mitigation. 
 
There’s a wetland that was developed out in our area and I was close enough to it to know what 
the cost was to develop it and it was required because the railroad had to extend their line for 
their longer trains - it’s just worthless.  At one time, I farmed that piece of ground.  It’s not 
farmable any more.  Thank you.  
 
Oh, watch the cord.  We just don’t want you to trip.  Thank you.  
 
Randy Good.  Just don’t want you to trip.  This is sort of a precarious setup up here.  It is our 
high tech equipment.  
 
So, we can’t turn this to talk to the people we are suppose to be testifying to?   
 
I can turn it for you if you would like.   
 
That is fine.  
 
Is that good?   
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Yes 
 
 
COMMENTER #51 
My name is Randy Good, 25512 Minkler Road, Sedro Woolley.  I am speaking on behalf of the 
president of the Skagit County Cattleman’s and also my personal farm.  
 
First, the Department of Ecology comes to Skagit County telling farmers they need large tree 
shaded buffers to cool the water along our creeks and rivers.  Then our agricultural groups in 
Skagit County instituted true field testing monitoring to determine if there really is a pollution 
problem.   Monitoring data proved DOE wrong, that shade does not cool water.   
 
Now, the Department of Ecology is changing their policy to show that what true field science 
tested has proved.  Now DOE comes to Skagit County telling the farmers that they need wetland 
mitigation banks.  The proposed banks are not compatible with working farms.  Proposed banks 
will remove thousands of acres of prime farmland from production. 
 
And on your handout it says they have to address key issues addressed through the proposed 
rule.  The proposed rule identifies the criteria necessary for implementing an environmentally 
sound banking system and also describes the certification process.   
 
Department of Ecology has no true field tested signed criteria to determine that.  Once again, 
DOE is assuming their science is right, even after study after study is showing no benefit from 
man-made wetlands.  In fact, Department of Ecology claimed land and soil disturbances can 
release fecal coli form bacteria’s into creeks and streams.  
 
Man-made wetlands cannot be a surrogate for good steady and documented knowledge about the 
form and functions of wetland processes.  Department of Ecology has trained people to work on 
wetlands but not researchers.  
 
The proposed DOE language will have drastic effects on required drainage and flood control 
projects throughout Skagit County requiring another bureaucratic hurdle making flood control 
drainage projects even more cost prohibitive.  Thus, ruining thousands more  acres of more 
farmland. 
 
This proposed language will require our Henson Creek flood control zone to pay up-front an 
enormous cost for mitigation and leave no money to do a project.  Wetland mitigation banks are 
another government pork barrel spending program and power take over not using field tested 
science.  
 
Our ancestors worked hard to craft this beautiful agricultural valley to make it one of the best in 
the world for agriculture and for fish and humans.  Now DOE, along with the tribes, want to 
destroy the whole ecosystem, ignoring real science for their power grab and financial gains.  
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Removing valuable agricultural land from production and polluting the waters of our creeks and 
rivers, destroying the fish populations.  This wetland mitigation rule language needs to be 
dropped.  The whole wetland mitigation program needs to be dropped. 
 
True science proves man-made wetland banks function at mediocrity, and are not needed, will 
ruin thousands of acres of farmland, and will hurt fish populations.  Can our future generations 
afford this loss due to Department of Ecology’s and Tribes’ financial gains?  Thank you.  
 
Yep. 
 
Ellen. 
 
 
COMMENTER #51 
Ellen Bynum, Friends of Skagit County, Mount Vernon.  
 
I testified earlier in the day and I won’t go over everything that I said.  But essentially, ‘Friends’ 
considers wetland mitigation banking a symptom of failed planning.  The GMA and the local 
planning department have at their disposal a range of ways to protect wetlands without using the 
banks.  And the local comp. plan requires to identify and protect resource lands, critical areas, 
and other land uses, and features as part of their compliance with GMA. 
 
So, wetland mitigation banks are to date, scientifically unproven in replacing the ecological 
functions of destroyed natural wetlands.  So, I wanted to start with that.  And, then I just wanted 
to say that when the legislature creates a program it doesn’t actually - it’s not bound to 
appropriate funds for that program.  
 
So, the draft rule making process under the administrative procedures act was created so that the 
programs that should not go forward do not go forward.  One of the options under the rule 
making process is that Department of Ecology decides that it might be too expensive, not in the 
public interest, or a violation of a law to continue developing and promoting wetlands mitigation 
banks across the state.  
 
In one of the sections of the administrative procedures act, the agencies that are proposing new 
rules have to determine the probable benefits, that the probable benefits are greater than the 
probable costs of the rule.  
 
Section 1-F states that the agency must determine that the rule does not require those to whom it 
applies to take an action that violates requirements of another federal or state law.  I consider the 
growth management act another state law.  I consider that this rule making process is requiring 
the county officials and the planning department to violate the growth management act by 
permitting wetland mitigation banks. 
 
And, I would like to request that the department revisit that part of the rule, especially for ag 
lands, but probably for other parts of the rule.  Because there may be other places where you are 
violating growth management act and you don’t even know it.  
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So, my second statement is that I would like to request that the Department of Ecology remove 
agricultural lands from possible consideration for a wetlands mitigation siting across the state. 
You’ve said that you have four banks or five banks that have been sited on ag lands.  If you use 
the definition of agricultural soil that has been used to identify the lands in Skagit County as 
prime ag soils, you would be able to identify by soil type all places in the state that you would 
not want to put a bank.  And, I would highly suggest that you consider taking the rule and 
amending the rule to say that, rather than to say that it is permitted.  And, I would say that you 
need to do that until you determine if that ag land is not going to be used to feed people.  
Because, despite the fact that it’s not your job to feed people, it’s everybody’s job to work in the 
public interest.  So, I would like that that to be seriously considered.  
 
The other thing is that pilot projects are pilots.  They are tests, they were supposed to have ends, 
in the beginning rule that was applied for the pilot program ended in one year.  There were no 
wetlands banks built, I presume, during that one year test project pilot.  The agency has the 
discretion to extend that.  They have now extended it for 8 years.  How long do you have a pilot 
that is still a pilot? That’s just a question?  
 
Because under the pilot rule making under Feasibility Studies and I assume that is what these 
are.  It says that the draft rule shall not be obligated to comply fully with the rule being tested, 
nor be subject to any enforcement action or other sanction for failing to comply with the 
requirements of the draft rule.  So, what I am hearing from you is that we have the ability to 
make these bankers comply and what I am reading in this law is that the bankers don’t have to 
comply because it’s a draft rule. Now that is a huge problem because I don’t want to pay for that 
as a tax payer and as an individual.  I don’t want to call upon the farmers to pay for something 
that was done because somebody didn’t read the law correctly.  
 
The last thing I wanted to say is, the agency has a duty to uphold what’s in the public interest. 
And, there is a concern that wetland banking is going to favor certain developers, destroy other 
resource lands, and leave the tax payers paying for the cleanup.  And one of the fundamental 
responsibilities that the legislature stated under this regulatory responsibility act, regulatory 
reform act in 1995 was that they wanted to insure that the citizens and the environment of the 
state receive the highest level of protection from the state agencies.  And the agencies do not use 
their administrative authority to create or amend regulatory programs. 
 
So, I have other concerns about public participation, but I will rest my case. 
 
Are you done?  
 
Yeah.  
 
Next we have… 
 
[Mumbling] 
 
Oh yes, careful of the cord. 
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I was wondering what that was. 
 
Jocelyn is the tape still going? 
 
I believe the tape should still be running.  And it looks like we have Gene Derig.  Yes, we still 
have about half an hour on the tape.   
 
OK, I just wanted to make sure. 
 
I think we should be good.  After Gene, it will be Doris, followed by Ross. 
 
I had this read out to about six and a half minutes. I didn’t know about the 5 minute cut off.  
 
Um, if you could summarize and then you can submit them for….. 
 
Well, if it’s only 5 minutes let me know when I have about 30 second left because this last part is 
the part I want to make sure I get in.  
 
Okay. I’ll give you a wave. 
 
 
COMMENTER #52 
My name is Gene Derig. I am president of Friends of Skagit County. I live in Anacortes and 
these are comments on behalf of the board and our membership of over 300. 
 
Friends of Skagit County, here after referred to as ‘Friends’, has many concerns about the draft 
rule on wetland mitigation banking. We believe it is weak and may violate other state and federal 
regulations relating to wetland and critical areas protection, shoreline, SEPA, NEPA, GMA, and 
local comprehensive plans and development codes.  
 
The proposed rule making form CR-102 is required when introducing a draft rule. CR-102 asked 
whether the rule is necessary and being considered because of a federal law, federal court 
decision, or state court decision. The DOE answered ‘No’ to all three questions regarding the 
draft rule for wetland mitigation banking.  
 
‘Friends’ has many questions about the use of wetland mitigation banks for compensating the 
loss of wetlands. 
 
Among these questions are: in the many wetland mitigation banking program is not a 
requirement of any existing program, rule, or law of Washington state or the federal agency, why 
is DOE encouraging the program, if their program is only optional? Where is evidence that any 
market analysis was done by the DOE to determine the actual number of acres of wetlands which 
may require wetland banking as mitigation?  If there was no state wide market demand study, 
why has DOE plowed ahead with their approval of seven banks which are now operating and 10 
additional banks proposed?  
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Attached to this report is a publication with some percentages published by the DOE itself. 
According to the publication of the 45 compensatory wetland mitigation sites randomly selected 
55 were implemented to plan, in other words this stuff was planted. 34 projects have 
performance standards and could be evaluated. Of those 34 projects, 12 projects or 35% were 
meeting all performance standards.  
 
And another publication, “Evaluating Success 2002”, another DOE publication, results and 
studies examining the success of compensatory mitigation has the following level of success 
percentages sited: 13% fully successful, 33% moderately successful, 33% minimally successful, 
21% not successful. From another location in Washington the results were 3% success on 38 
sites. On 17 sites 65% function poorly.  This stuff goes on like this. I am going to skip some of 
these percentages.  They are all really dismal. ‘Friends’ has even more question in terms of the 
openness and fairness of the process that was used to develop the proposed rule. 
 
Why is DOE touting its public process record?  If the process is so open, why does the proposal 
rules state in the proposed rule making form sent to the code reviser on March 3, 2009,   “the 
purpose of this rule is to encourage wetland mitigation banking”. Why is DOE holding these 
public meetings when it appears DOE has already made up its mind on the issue? 
 
This does not appear to be a pattern followed by an agency which is truly concerned with what 
the public says. The draft rule changes are not easily tracked.  There is no reference to the laws 
that might be affected by the rule.  New language that was added was labeled ‘new section’ with 
no pages that have the strikethroughs, a reader friendly method which allows the citizen to 
compare the new and the old. At least I went through it and I didn’t see anything like that. It 
appears the mitigation bank review team, MBRT, members were selected to advocate for the 
program. What was the level of scientific ability or experience in wetland mitigation banks 
which was required of the members? Why aren’t scientific credentials listed? Without 
qualifications listed, a shadow is cast on the unbiased nature of the process. 
 
How could the public have confidence of the quality of oversight that is supposed to be 
provided?  Doesn’t the promotion of WMBs for agency mitigation purposes negate the very 
intention of public input policy? Isn’t this more of a signal by DOE that the fix is in. The final 
decision is a foregone conclusion. And that this is a promise from DOE to the developer that 
he/she can sell bank credits? 
 
How can anyone looking at the process come to any conclusion other than that DOE definitely 
appears to be promoting WMBs? Attached to this, is a study - it’s the best study you will find on 
wetland mitigation banks. This is what it says, attached is a study by scientists who are 
recognized as experts in the field of wetland issues by their peers and other professional entities. 
These guys are the real thing.  Study effects of wetland mitigation banking on people by 
professors Salzman and Ruhl, Florida State University, contain warnings and skepticism about 
WMBs.  It is only one of many professional scientific studies on the subject. I know we have got 
a buzzer over here.  
 
You’re OK. 
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Alright, I’m going to finish it up.  
 
I have checked through several volumes of wetland and wetland mitigation studies published by 
reputable scientists with respective credentials in both academic and field work. I chose the 
Salzman-Ruhl study for these comments because it is quite comprehensive and not as lengthy as 
others. 
 
While searching through the works of professionals in the wetland science field, I found no 
papers published as accepted scientific papers or abstracts by any of the individuals listed on the 
advisory or oversight team chosen by DOE. 
 
Shouldn’t a subject as serious as the consideration of wetland mitigation banks be cause for DOE 
to place crafting of the rule into the hands of recognized scientists, who use facts and data to 
arrive to conclusions? What credible studies regarding outcomes - not predictions - has DOE 
staff enlisted in their efforts to work through the rule? 
 
Where is the data to convince the public taking part in these proceedings that WMBs have a 
success rate superior to that of a flip of the coin? Those are my comments, should I give these to 
you?   
 
Absolutely, thank you so much.  
 
Oh, cord. 
 
Oh, yes.  I’m sorry.  Doris. I will have to have you come around this way, sorry.  
 
 
COMMENTER #53 
Hi, my name is Doris Brevoort.  I live in Mount Vernon. I teach middle school, and so I am here 
to talk about the future for the kids that we work so hard to try to educate and who trust us to 
give them something that they can work with in their future. 
 
And, I really appreciate the energy and the candid conversation that we’ve had, and your 
abilities, and attempts to answer all our questions. It’s very appreciated.   
 
Basically, I am not in favor of offsetting small wetland laws with centralized wetland laws 
because it’s just turning the problem over to another higher power. You know it’s another place 
where things can fail on a bigger level.  
 
And, I also belong to a group called the ‘Bioneers’, which tries to look at ecological solutions for 
many different disciplines. And when we look at just something like the wetland enabling 
legislation - whatever it is.  I would just urge the state to try to be - have a more holistic point of 
view towards development because a wetland is way down the feeding chain. What we really 
need to do is look at the building standards for development and require the highest standards of 
sustainable development in the first place, good land use.  
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There is very smart ways that you can put a lot of people on a small piece of land. We don’t 
require that kind of thing, but then later on we have to take our most treasured land and put water 
on it, because these guys had to have, you know, a concrete pad there. So, that’s obvious, but I 
just wanted to say it. 
 
We’re in a state of accelerated global warming right now.  I have a science credential and you 
know I just look out the window every morning and look at the water flowing around and we are 
a very fragile valley here. There is all kinds of controversy about how to maintain what we do 
have when the water starts coming through. And I don’t know if the state has taken into account 
all of the different changes that might happen that we have no idea what is going to happen. 
Look at the way the weather has changed just in the last two years. In the valley, you know 
peoples properties flooding that have never flooded before.  
 
So, what we’ve got is something that no one can predict.  How the climate change is going to 
affect the hydrology of a fragile place like this valley or anything in western Washington. I 
mean, you can still just bring the newspaper of the Chelan flood and just when I saw that, I went 
like this - you know here comes our own flooding. So, just let’s look at that kind of thing.  I wish 
that the state would take those kind of futures into account. 
 
There’s just two comments that I had about the actual change in Part IV of the bank operation 
that I read from looking around here. The changes - changing the monitoring period for a bank 
from a five to generally ten years, just seems like kind of laughable. I think that they should be 
monitored, you know 50 years, or in 100 years, or in perpetuity because changes are going to 
change, but you know the cats out of the bag, it’s all gone we have no more jurisdiction over 
something that we enable in the first place.  
 
So, you enable a tragedy to happen or you enable a problem to happen and then you don’t 
monitor it anymore. That seems like kind of short sided to me. The other thing is that I am just 
looking here and I don’t know of course exactly the details of it, but specifies the bank sponsor 
shall notify Ecology within 90 days adaptive management activities are implemented at the 
banks site to address unforeseen problems with site conditions.  I think it is a typo, didn’t you 
mean 90 minutes? You know - this is require a manager to send an email to a someone. 90 days, 
I mean there is so much damage, everything could be gone. You know Lake Missoula can come 
on down here and just flood it out by then. So, anyway, I just think that there should be a lot 
more management than that. And it comes back to the issue of oversight that has been mentioned 
quite a few times here. These just seem like small questions about the large issue of oversight 
that the public will have no control over after this is done.   
 
And so, I just think that the oversight needs to be much more stringent for the public good and 
that there is real consequences for the mismanagement, and I don’t know what those 
consequences should be. But that should be very well documented and people should know in 
the first place when they start to speculate their money on something like a mitigation bank what 
they are getting into and what it is really going to cost.  Thank you. 
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Thank you very much.  And our last testifier, Ross Barns. If you can state your name for the 
record.  I’ll check and make sure the tape is still going here for you.  We are good. 
 
 
COMMENTER #54 
My name is Ross Barns.  I am associated with my own business, Rosario Geo Science Associates 
and also with Evergreen Islands, a local environmental group.  And, I live on Fidalgo Island.  
 
I am a professional Biologist and Earth Scientist.  I have a degree in Biology and a PHD in Earth 
Science including hydrogeology and I was involved extensively in one of the local permitting 
hearings, that was with regard to the Clear Valley project.  I attended and participated in nine 
days of hearings and spent many, many hours outside the hearing room going through the record 
with a fine tooth technical comb and also becoming an independent expert on many issues of the 
site.  Which I had to do, because I could not possibly understand the site through the extensive 
and biased documentation provided by the proponent.  There are so many problems with - I 
discovered - through the practical process of how this is going to operate that I can only hit some 
of the high points right now.  One, I guess is, I noticed that because there is because much of the 
permitting and approval for a proposed wetland mitigation bank is handled by the agencies.  
 
[End of tape.] 
 
[Tape two.]   
 
I’m sorry, I thought we had it.  Ok, we are good. 
 
So, again whatever the regulations are, I think locally, they see the experts as being within the 
agencies so there - for there is a tendency not to pay attention to issues that are brought up 
locally, even when they are done expertly.  
 
In terms of the effect of the wetland mitigation banking, I am very concerned that this will 
facilitate the loss of the systems of distributed wetlands and their associated open spaces and 
buffers that currently occur in developed areas. They have a very important function, in fact, 
because they are protected critical areas sometimes they are the only open space areas that 
remain along with parks and so on. And they often perform some interconnected system within 
urban or developed areas.  Wetland mitigation banking will facilitate the total destruction of that 
system. That impact, I do not believe, has been adequately considered by those people who are 
attempting to develop appropriate regulations for wetland mitigation banks.  
 
I also believe that what you now call the water resource inventory area is far too large an area for 
considering mitigation credits. There are 62, I presume these are major river systems and major 
stream systems in the state of Washington, there are only 62 of them. I know the appropriate 
WRIA for the Clear Valley was considered, I believe the whole of the lower Skagit River 
watershed.  That means that the very important wetland systems associated with individual 
streams - watersheds within that whole area can be totally destroyed in return for creating some 
kind of a wetland in one concentrated area within that area. So, in other words, you are 
apparently allowing the large scale destruction of wetland areas associated with straight 
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individual stream systems that may be extremely important for those stream systems in return for 
placing some concentrated wetlands somewhere within this large scale river watershed.  I think 
that’s totally inappropriate and unjustified scientifically and technically.  
 
I discovered that the failures of the permitting and regulatory system that mean that the site by 
site attempt to protect, enhance, create wetlands and their so said ecological systems. I think 
there is an admission that that system is to a large extent failing. I mean its written right into your 
mitigation bank documents. I discovered that the same failures in that system are present in the 
one regarding permitting and regulating wetland mitigation banks, because nothing has changed, 
the same development pressures, the same bias’s that have been edited in terms and technical 
problems, in terms of designing and developing site by site wetland mitigation are all present just 
on a larger scale within wetland mitigation banks. Instead of the impacts when they occur and 
the problems occurring on say an acre scale, they are now going to occur on a scale two to three 
orders of magnitude larger. Because typically wetland impacts are on the order of an acre or less 
and now we are dealing with areas that are generally larger than a hundred acres.   
 
I started out my process not knowing very much about wetland mitigation banks and with an 
open mind I finished my involvement very, very disappointed that this process is not going to 
work because it’s the same regulatory process that has failed on site by site mitigation, nothing 
has changed. Thank you. 
 
Thank you, sir. Is there anyone who has changed their mind and would like to comment?   
 
I would.  
 
Absolutely, come on up we have a fresh tape for you guys.  Thank you.  I just want to make sure 
we have got the right - you’re Susan Hughs-Hayton?  
 
Right.  
 
If you could just state that for the record that would be great. 
 
 
COMMENTER #55 
I am Susan Hughs-Hayton.  And I represent myself in the Skagit Valley, as well as my farm, 
Hayton Farms.  My children are fifth generation on this family farm.   
 
I just want to state for the record that I think it is tragic that unavoidable impact to an entity such 
as a housing development should be prioritized over totally avoidable destruction of 
irreplaceable prime farm land.  
 
I read that today there are fewer than 90,000 acres in ag production in our valley. The two 
proposed mitigation banks will permanently destroy 1,100 acres of prime farm ground.  If my 
math is right, that is one 1/90 of all that we have left. What kind of an answer to any problem is 
that?  Thank you. 
 

A-270



Anyone else care to testify?  OK, I seem to have loss my sheet of paper. Did anyone happen to 
pick it up with you, hide my script..ha-ha. I have some official comments I have to say back into 
the… Oh that’s fine. I must have another copy somewhere. I just have official words I have to 
put on tape. I think we are good.  
 
So no one else would care to testify at this time?  Okay, so I do want to remind everybody than 
that you have other options as far as submitting comments if you change your mind, if you get 
home and you go man I wish I said that.  The back side of this yellow sheet has all of those 
addresses, web addresses, email addresses, hard copy addresses.   
 
You have until 5:00pm on April 23 to get those comments in to Yolanda.  Let’s see.  Again, 
adoption of the rule is currently scheduled for July 31, but Ecology will put out a concise 
explanatory statement prior to that date. And, I think if nobody else wants to comment then let 
the record show that this is - oh, you know what, let me do tell you this -all parties will receive, I 
may have mentioned this, all parties will receive record when the concise explanatory statement 
is available. And sorry I am all over the place here.  
 
Okay, so let the record show that it is now 8:51 and this hearing is officially closed.  Thank you 
so much for coming everyone.  
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Wetland Mitigation Banks Rule Hearing 
April 16, 2009, 3:00pm 

 
 
Start our recorder here.  So let the record show that is it 3:08 on Thursday, April 16, 2009.  And 
this hearing is to hear testimony for the State adoption of Wetland Mitigation Banks rule, 173-
700 WAC. 
 
The hearing is being held at the US Army Corps of Engineers, Seattle District.  That is at 4735 
east Marginal Way South in the Galaxy Room.  Additional hearings were held on April 8 in 
Spokane there was two held at the Department of Ecology’s Eastern Regional Office on the 8th. 
There was one hearing held in Lacey on April 9, and another two hearings were held on April 15 
in Mount Vernon, and then the two hearings for today, here at the Army Corps of Engineers in 
Seattle.  Tonight’s hearing will begin at 7:00pm.  
 
Ok so, let’s see.  Notice of this hearing was also published in the Washington State Register on 
March 18, 2009.  Additionally, a listserv notice was sent to the interested parties, and a press 
release was issued.  The State Register number is 04-15-045.   
 
So, when I call your name please go ahead and step up to the microphone.  And again, state your 
name, address, and affiliation for the record.  So, we have Salina who said maybe.  
 
I don’t.   
 
Are you good?  Okay.  So, then that leaves us with Ian Elliot. 
 
Looks like we are running down there, so you can go ahead.  
 
Okay, great.  Thank you very much. 
 
 
COMMENTER #56 
For the record, my name is Ian Elliot.  And, I live in Ellensburg, WA and I am unaffiliated - I 
think - with, as anybody can be I guess at this point.  So, I am retired.  But as a preface, I was in 
the Washington State House of Representatives and I spent significant time putting together the 
original rule that the department used for off-site, in-kind mitigation with Jerry Alb and so I have 
been at this for awhile.  
 
And, so my biggest point here has to do with the issue of definitions of what can be acceptable 
real estate to use for mitigation banking.  Because, I think, ultimately the courts are going to 
decide that the fishing - fish issue - and the no net loss issues are going to be the trumps, kind of 
the black queens in the deck, as far as where we are going with this.  And, I think that the 
department needs to carefully assess the rules that they put out for developers of wetland 
mitigation banking.  So, they can be done certainly and it can be done so that people aren’t out 
there spinning their wheels and spending money and can ultimately come up with some success. 
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You guys know better than I do the numbers of failures of wetland banks nationally and locally, 
on in-site, in-kind and this will continue, and so the no net loss thing becomes kind of a sham if 
that continues.  Again, ultimately we’ll never solve the problem of the endangered species, 
especially the salmon which is important to this area, if we don’t get serious about saying there is 
a criteria that we’re going to be able to use and it will be definable and it will be achievable.  
And, with rules that someone can’t navigate at least in their head prior to starting, you won’t 
have many people step up to the line and do what you want.  
 
So, my advice, if you will, to you would be to rethink that and especially from the stand point of 
soil types and how they relate to agricultural lands of significance.  That is such an open-ended 
and nebulous thing especially when you are saying that the Corps and everyone else is going to 
look at the developer for years on liability from the standpoint of performance.  That if you 
cannot go to properties and soil types that will give you performance, the people who are going 
to do that are just going to pass.  They will say I won’t take the risk because the risk, the liability, 
goes for too long and it is too high given the fact that I can’t rely on where the wetlands would 
succeed naturally.  And everybody has got their serfdoms and of course agriculture has there 
serfdom and they don’t want any net loss.  It doesn’t matter if it was a wetland before they 
started, if they drained it, or if it wasn’t a wetland but they filled it and then they irrigated it.  
 But, all those things now are depending on the local jurisdiction prime farmlands.  And, we need 
a rule that says this is the soil that’s there naturally, that soil is the one that is a prime farmland 
and other soils aren’t and therefore are open for use in mitigation banking.  
 
So, thank you very much for your time.  I appreciate you coming out and listening.  
 
Thank you.  Did anyone change their mind and would like to provide testimony at this point? 
Yes - no?  Oh, I thought I saw a hand.  Okay, overly excited. Okay, well I guess let’s see so I 
have got a couple more things to go ahead and read into the record.  
 
So, again just to remind you, you can submit comments to Ecology.  They must be received by 
5:00pm on April 23, 2009.  And, like Yolanda said, the adoption of the rule is currently 
scheduled for July 31, 2009.  Anyone who signed into this meeting; well, I guess it is actually the 
commenters, we’ll notify when the concise explanatory statement is available, which is 
essentially a response to the comments that we have received during the public comment period. 
We’ll let folks know when that’s available; you’ll put it up online I think you said, there will be a 
listserv notice, all sorts of notifications that that is available. 
 
Oh, written comment, yes, absolutely.  
 
I forgot to mention that.  I brought a copy for everybody.   
 
Perfect.   
 
So let’s see, so all the testimony received at this hearing, along with all the written comments 
received by 5:00pm on the 23rd will be part of the official record and will be part of that 
response, concise explanatory statement that those folks will issue. So after today’s meeting yep, 
they will get that.  Let’s see, I said that already.  You will receive notice.  Okay, so, on behalf of 
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the Department of Ecology and the Corps of Engineers, thank you guys for coming.  I think we 
can say that let the record show that it is now 3:15 and this hearing is officially closed.  Thank 
you. 
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Page 32 of 32 
 

Wetland Mitigation Banks Rule Hearing 
April 16, 2009, 7:00pm 

 
 
Ok, let the record show that it is 7:04 on Thursday April 16, 2009.  This hearing is to hear 
testimony for the State adoption of Wetland Mitigation Bank rules, 173-700 WAC. 
 
This hearing is being held at the US Army Corps of Engineers, Seattle District, 4735 East 
Marginal Way South in the Galaxy Room.  Additional hearings were held on April 8, 2009 in 
Spokane, Washington.  There was a workshop at 2:00 and 6:00 and hearings at 3:00 and 7:00.  
On April 9, 2009 in Lacey, WA, we held a workshop at 6:00 and a Hearing at 7:00.  April 15, 
2009, two workshops and two hearings again at 2:00 and 6:00 and 3:00 and 7:00.  And, then 
today, April 16, we held a 2:00 workshop and a 6:00pm hearing. I am sorry a 2pm workshop and 
6pm workshop and 3:00pm hearing and a 7:00pm hearing.  That is at the Army Corps of 
Engineers, Seattle District Galaxy Room.    
 
Notice of this hearing was also published in the Washington State Register on March 18, 2009.  
Additionally, a listserv notice was sent to interested parties and a press release was issued.  The 
state register number is 04-15-045.  
 
Is anyone present that would like to testify?  Let the record show that no one is in attendance and 
wanting to testify.   
 
Written comments can be submitted through April 23, 2009 they must be received by 5:00pm on 
the 23rd.  Adoption of the rule is currently scheduled for July 31.  You may submit comments in 
three ways, the addresses are available on the yellow sheet of paper in the back of the room for 
submitting those comments.  All testimony along with [Tape cut’s off/ restarts] the official 
hearing for this proposal will be part of the official record for the proposal.  After tonight’s 
meeting, Ecology will respond to comments received and anyone who signed up to testify will 
receive notice that the concise explanatory statement is available. 
 
On behalf of the Department of Ecology, thank you for coming this evening.  I appreciate your 
cooperation and courtesy.  Let the record show that is it now 7:07pm on April 16, 2009, and this 
hearing is officially closed.  
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