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I. Overview of Appendix F 

This Appendix contains three sections.  Section I is a brief overview of the organizational 

structure of the Appendix. Section II contains Ecology’s responses to the written and oral 

comments received during the public comment period and public hearing on the proposal to 

include revised Chapter 173-400 WAC, General Air Quality Regulations for Air Pollution 

Sources, in Washington’s State Implementation Plan (SIP). Ecology accepted comments between 

August 9, 2013 and September 20, 2013.  The public hearing was held on September 11, 2013.  

The comments from individuals and organizations are grouped and listed in the following order: 

 Comments from individuals 

 Comments from environmental groups 

 Comments from the Environmental Protection Agency 

 Comments from industry 

Copies of all written comments and a transcript of the testimony are in section III.  Attachments 

A and B contain copies of the letters to EPA referenced in the responses to comments. 

II. Response to Comments 

II. A. Comments from individuals 

II. A. i. Comments from Danna Dal Porto 

Comment A.i.1  

“I am a resident of Quincy, Washington and for the past three years I have been deeply interested 

in air quality in and around my region.  I am disappointed in some actions by Ecology.  Our 

community has 141 permitted industrial sized diesel generators without emission controls within 

our UGA.  We do not have a local air authority so our community has no protections.  We have 

repeatedly requested air monitoring for detailed emission information from the data centers, 

truck traffic, train traffic and other air quality sources but our requests have been denied.  We 

have repeatedly requested a method to check if industry is in compliance with their permit and 

that has been denied.  I want the SIP to strengthen protections for state residents and I want 

regulations to be clear and focused on citizen health.  I have the following observations and 

comments on the proposed SIP document.  I believe that everything that is a state requirement 

needs to be included in the SIP and that all regulations be federally enforceable.” 

Ecology Response: 

The purpose of the SIP is to demonstrate that the state has the basic air quality management 

program components in place to implement a new or revised National Ambient Air Quality 
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Standards (NAAQS) and to identify the rules the state will rely upon to attain and/or maintain the 

primary and secondary NAAQS.  SIP-approved state rules are enforceable in federal court by 

citizens and EPA.  The requirement for states to propose for adoption into the federally 

enforceable SIP regulations that identify how the state will attain and/or maintain the NAAQS is 

one of the key provisions of the federal Clean Air Act.  However, the federal Clean Air Act and 

EPA’s regulations do not require all state regulations to be included in the SIP.  EPA and 

Ecology staff worked together to identify those sections of Chapter 173-400 WAC that are 

required to be in the SIP.  We also identified sections that are eligible to be in the SIP, but not 

required.  Other sections were identified as not eligible or appropriate to be included in the SIP.  

The scope of this SIP submittal reflects Ecology’s position to only include those regulations in 

the SIP that are required for meeting and maintaining NAAQS. 

Comment A.i.2  

“I looked at the “overview chart” that had columns indicating those items were “revised”, “new” 

or “removed”.  None of those items had dates to indicate when those changes were made.  Did 

these changes go through any kind of process?  Was the public invited to comment on these 

changes?  The lack of information regarding the current status of these provisions is disturbing.” 

Ecology Response: 

The overview table in Appendix A does not show dates of the rule revisions.  The intent of the 

table is to show how each regulatory provision that has already been adopted in the SIP is 

affected by this proposal.  Some sections of the rule have not changed since they were adopted in 

the SIP; others have been revised, or have been removed from, or added to the state rule.  

Appendix B of the SIP submittal provides a strikeout version of the rule that shows the 

differences between the language of the regulatory provisions in Washington’s current SIP and 

the language of the regulatory provisions now being proposed for inclusion in the SIP.  After 

each regulatory provision are references to statutory authority and history for the past revisions 

for this provision. 

This submittal proposed to incorporate those revisions to the SIP-approved Chapter 173-400 

WAC that took place between 1993 and 2012.  All changes to the rule during this almost 20-year 

period were subject to public review under the state’s Administrative Procedure Act rule-making 

requirements
1
.  Ecology’s web site

2
 has more information about the rulemaking activities and 

associated public comment opportunities that took place between 2007 and the present.  The 

links below provide some of the documentation related to the listed rule-makings.  To see the 

rule files for all the rule makings on Chapter 173-400 WAC between 1994 and 2012 you may 

contact Ecology’s public records coordinator at PublicRecordsOfficer@ecy.wa.gov.  

 Chapter 173-400 WAC - General regulation for air pollution sources - Adopted 11/28/12 

                                                           
1
 Chapter 34.05 RCW 

2
 http://www.ecy.wa.gov/laws-rules/ 

mailto:PublicRecordsOfficer@ecy.wa.gov?subject=Request:%20Histroric%20Rulemaking%20Files%20for%20WAC%20173-400
http://www.ecy.wa.gov/laws-rules/wac173400/1110.html
http://www.ecy.wa.gov/laws-rules
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 Chapter 173-400 WAC - General regulation for air pollution sources - Adopted 8/10/11 

 Chapter 173-400 WAC - General regulation for air pollution sources - Adopted 3/1/11 

 Chapter 173-400 WAC - General regulation for air pollution sources - Adopted 5/20/09 

 Chapter 173-400 WAC - General regulation for air pollution sources - Adopted 9/6/07 

 Chapter 173-400 WAC - General regulation for air pollution sources - Adopted 5/8/07 

Comment A.i.3  

“I want to have the State of Washington toxic air pollutant rules approved and adopted by the 

EPA under Section 112(l).  Our state laws are more stringent than EPA minimums and I want 

them adopted by EPA so they are federally enforceable.” 

Ecology Response: 

SIP requirements are contained in Section 110 of the Clean Air Act.  This section requires states 

to develop implementation plans to meet and maintain the National Ambient Air Quality 

Standards for criteria pollutants set by EPA.  This purpose of this SIP proposal is to meet the 

requirements of Section 110 of the Clean Air Act.  To further clarify this intent, Ecology added 

the following sentence to the Executive Summary: “The purpose of the SIP revision is to meet 

Federal Clean Air Act requirements of Title I – Air Pollution Prevention and Control, Part A – 

Section 110, Part C, and Part D. “ 

Section 112 of the Clean Air Act requires EPA to regulate emissions of the chemicals and 

chemical groups listed in Section 112, which are known as Hazardous Air Pollutants.  Section 

112 includes a process where certain state programs can request EPA-approval to implement 

their rules to meet the requirements of specific parts of Section 112.  This SIP proposal does not 

propose any program for the implementation or enforcement of emission standards found in 

Section 112.  At this time, Ecology does not intend to make the state air toxics rule, Chapter 173-

460 WAC, federally enforceable. 

Comment A.i.4  

“Why is Ecology leaving material out of the SIP?  For example, I disagree that the “Definition” 

can be eliminated from the SIP.  Removing WAC 173-400-030 (definitions) removes the state’s 

more stringent definitions from federal enforceability.  For example, this would leave out the 

requirement for allowable emissions (-030(5)) that require new sources to meet future emissions 

limitations.  This would equate to the use of Tier 4 vs the Tier 2 in Quincy.  Also, the “emission 

rate of a source [is] calculated using the maximum rated capacity” unless it is under a federally 

enforceable permit limit.  This would not be in the SIP and therefore not federally enforceable.    

I am requesting that Ecology include all the regulations in the SIP so that the state’s more 

stringent provisions are indirectly included through -110, -112, -113, and -171.” 

http://www.ecy.wa.gov/laws-rules/wac173400_401/1104.html
http://www.ecy.wa.gov/laws-rules/wac173400/0901.html
http://www.ecy.wa.gov/laws-rules/activity/wac173460_400.html
http://www.ecy.wa.gov/laws-rules/archive/wac173455a.html
http://www.ecy.wa.gov/laws-rules/archive/wac173400.html
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Ecology Response: 

Ecology does not propose to eliminate WAC 173-400-030 “Definitions” from the SIP.  Ecology 

proposes to update the definition provisions in the SIP with the versions of the definitions that 

are currently adopted by the state.  The “Allowable emissions” definition in WAC 173-400-

030(5) was revised in the state rule to reference additional federal requirements and is proposed 

to be included in the SIP.  This definition is for use in the state minor New Source Review 

permitting program, for issuing “synthetic minor” orders under WAC 173-400-091 and for 

nonattainment area New Source Review permitting.  The federal Prevention of Significant 

Deterioration definition of “allowable emissions” is adopted by reference in WAC 173-400-

720(4) and is used within that program.  

The sections of Chapter 173-400 WAC that address the permitting of new sources and stationary 

sources are included in this SIP proposal. 

Ecology carefully considered the comments that ask Ecology to include the entire Chapter 173-

400 WAC in the SIP proposal.  Ecology believes including the entire state rule in the SIP is not 

appropriate.  Also, there are rules that EPA would likely disapprove, as it did in its 1995 

disapprovals of certain parts of Chapter 173-400 WAC.   

In developing this proposal, Ecology consulted with EPA to identify which portions of Chapter 

173-400 WAC are required to be in the SIP and which are not.  Ecology only proposes to include 

in the SIP those portions of the rule that are required to ensure attainment and maintenance of the 

National Ambient Air Quality Standards for criteria pollutants.  Ecology does not propose to 

include in the SIP any parts of Chapter 173-460 WAC whether they are directly or indirectly 

referenced in any section of the rule, including sections -110, -112, -113, and -171. 

Comment A.i.5  

“I remind Ecology that the emergency engine rule under 173-400-930 is not supported by statute, 

which requires BACT on all pollutions sources.  Ecology is not submitting -930 regarding 

emergency engines because it would be found to be inconsistent with state statute.  

State statute does not distinguish between major and area (non-major) sources.  State statute 

recognizes (23) “Stationary source” meaning any building, structure, facility or installation that 

emits or may emit any air contaminant.  Ecology has created a new section.  Permitting of major 

stationary sources and major modifications to major stationary sources 700-930.  This new 

section impermissibly includes exemptions for emergency engines (>500hp but less than 

2000hp) for the NOC application process: exempts area (non-major) sources from PSD 

requirements.” 

Ecology Response: 

WAC 173-400-930 “Emergency Engines” was added to Chapter 173-400 WAC in 2011 and 

revised in 2012.  The rule was subject to public review and comment during both rulemaking 



8 
 

efforts.  This rule is not required to be included in the SIP and Ecology chose not to propose it 

for SIP submittal.  You may petition Ecology separately from this SIP proposal to re-open this 

rule for revisions and subsequent adoption in the SIP.  

Comment A.i.6  

“Ecology has not included any provisions regarding precursors to ozone or PM2.5 except in non-

attainment areas.  This is contrary to EPA’s directive.” 

Ecology Response: 

Ecology’s minor new source review program addresses precursors to PM2.5 and ozone on a 

case-by-case basis during the review of individual permit applications.      

When Ecology opened Chapter 173-400 WAC for revision in 2010, EPA provided comments 

addressing criteria pollutant precursors. Ecology responded to EPA’s comments.  Ecology’s 

responses and EPA comments are available in the Concise Explanatory Statement
3
, under 

Comments #2, 29, and 66.  

As explained in the Concise Explanatory Statement, the PSD permitting program separately 

includes requirements for PM2.5 and ozone precursors.  These requirements are included in the 

sections of 40 CFR 51.21 that have been adopted by reference into the state rule.  

Comment A.i.7  

“By reducing the air quality requirements, while upholding clean air authorities rights to retain 

their more stringent standards, the state has subjected areas of the state without clean air 

authorities to less stringent standards.  Areas subject immediately to the less stringent standards 

are rural Washington State with high poverty and minority populations. 

No state, or state agency is allowed to reduce emission limitations already in a SIP.   

42 USC 7416 (2)  This anti-backsliding provision is intended to protect our air quality and deter 

industry influence on those charged with protecting out health. ” 

Ecology Response: 

The structure and responsibilities of the clean air agencies in Washington State were established 

by the Washington Clean Air Act, RCW 70.94 (the Act).  There are seven local clean air 

agencies and two state agencies with air quality responsibilities in the state.  The Act requires 

that regulations adopted by local clean air agencies and Energy Facilities Evaluation Council 

(EFSEC) be at least as stringent as Ecology’s regulations.  The Act does not prevent local clean 

air agencies and EFSEC from adopting more stringent regulations.  This SIP revision implements 

the Act.  Contacting your county counsel to reinstitute a local air pollution authority and 

contacting your legislative representative to request changes to the Act are potential avenues for 

                                                           
3
 https://fortress.wa.gov/ecy/publications/publications/1102010.pdf 

https://fortress.wa.gov/ecy/publications/publications/1102010.pdf
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addressing your concerns regarding the ability of local air agencies to adopt stricter standards 

than Ecology. 

The proposed SIP revision does not reduce Ecology’s ability to meet and maintain the national 

ambient air quality standards.  The submittal provides details on how the revisions meet EPA’s 

requirements, including the anti-backsliding provisions.  EPA will make the final decision on 

whether the revisions meet the anti-backsliding requirements. 

Comment A.i.8  

“Ecology has applied a “community wide approach” to the permitting process in Quincy.  I have 

looked at the state guidelines and I cannot find the basis for this procedure in statute.  I have 

asked for background on the adoption of the rule and have received no response.  Is “community 

wide” part of the state’s regulatory guidelines or was it invented to be applied to Quincy in order 

to allow multiple data centers inside this city?” 

Ecology Response: 

Comment noted.  The comment is not applicable to the SIP submittal because Chapter 173-400 

WAC does not contain provisions to implement a community wide approach to a permitting 

process.  You may contact Ecology’s Eastern Regional Office Air Quality Program for more 

information on the intent and scope of this approach.  

Comment A.i.9  

“I want the state guidelines to allow for citizen requests for air monitoring to provide accurate 

emission information from toxic air sources.  I am requesting air monitoring for Quincy so we 

can have accurate real-time data not modeling for our permits.” 

Ecology Response: 

Comment noted.  A citizen may request a permitting authority to monitor ambient air quality in 

any area.  Quincy is located in Ecology’s Eastern Region.  The comments have been forwarded 

to Ecology’s Eastern Regional Office Air Quality Program for consideration.   

Comment A.i.10  

“Throughout the permitting process in Quincy for this flock of data centers, citizens have 

requested data on compliance with permits once the data center is up and running.  We have had 

multiple power outages in our area from storms, electrical malfunctioning of equipment and 

human error.  We have witnessed the dark diesel emissions from the stacks of the generators and 

we know those engines are running.  The data centers have specific hourly limits on generator 

operation yet there is no way for local residents to know if the data center is within their permit 

limits.  I would like language in the SIP to allow for citizens to know the operational hours of the 

data centers.” 
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Ecology Response: 

Any action to respond to this comment would require a change to Ecology’s rules, and therefore 

the comment does not raise an issue that can be addressed by this SIP submittal.  Individual 

permits have specific requirements for the maintenance of emissions records, emissions 

monitoring, and emissions reporting.  You may request to review the agency records pertaining 

to a specific facility’s compliance with their air quality permit limits.  Agency records for 

Quincy-area sources can be requested from Ecology’s Eastern Regional Office Air Quality 

Program.  You may petition Ecology separately from this SIP proposal to re-open Chapter 173-

400 WAC for revisions and subsequent adoption in the SIP.    

Comment A.i.11  

“I appreciate this opportunity to be involved in the SIP revision.  I have made my comments 

based on the July 2, 2013 paperwork because I did not receive any documents and I had this 

information forwarded to me.  Today I learned there is a newer document but I do not have time 

to review this paperwork at this time.  I am on an Ecology emailing list but I did not receive any 

notification or documents for comments on the SIP.  Since I have been actively involved in air 

quality issues since 2009, I do not understand why I was excluded from notification.  I have tried 

to read and understand the many aspects of the air quality permitting process but I do not believe 

the regulations are designed to be understood by the general public.” 

Ecology Response: 

Ecology appreciates the information about only reviewing the preliminary drafts of the proposal.  

Those drafts were distributed to the stakeholders who expressed interest in the SIP submittal for 

early review and input.  Ecology added your email address to the project’s email distribution 

listserv before the start of the public review comment period upon a request from one of the 

stakeholders.  You should have received the notification about the start of the public comment 

period and the availability of public review drafts that was distributed to the list’s recipients on 

August 9, 2013.  No emails were returned to Ecology as non-deliverable.  While this does not 

definitively mean that the email was successfully delivered to all the addresses on the listserv, 

Ecology has no information to the contrary.  Please confirm your email address with Ecology.  

You might also provide an alternative email address or request Ecology staff to mail the 

documents to you via regular mail.  This way we can ensure you have access to the appropriate 

documents. 

Please also be advised that Ecology posted the public review drafts of the SIP submittal on 

Ecology’s web site.  The link to the web site was included in the Public Hearing Notice, 

published in the Daily Journal of Commerce on August 9, 2013; in Ecology’s news release that 

went out on August 9, 2013; and on Ecology’s Online Public Involvement Calendar.  We 

understand how complicated this project is and it was our goal to provide easy access to the 

materials. Our staff has also been available to answer questions and provide presentations on the 

project.   
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Comment A.i.12  

“The specific part of the regulations that needs repair and attention is there are no regulations 

that allow the public to see, read and understand if an industry, that receives an air operations 

permit, is operating within the limits of that permit.  I was present at the Microsoft presentation 

before the Pollution Control Hearings Board and the operator of the Quincy Microsoft facility 

told the Board that the Microsoft facility would operate their diesel engines as long as necessary 

to keep the facility operational in the event of a widespread power outage.  I believe each and 

every one of the Quincy data centers would operate their 141 diesel engines as long as necessary 

in the event of a power outage.  Electrical power is not perfect and I believe that a widespread 

outage in inevitable in Quincy.  When those diesel engines operate without emission controls, 

my community is at risk.  Right now there is a haze over my community and I believe that haze 

is man made and is composed of diesel particulates.  That haze is avoidable and regulations 

should have been imposed to keep the air clean.”   

Ecology Response: 

Ecology does not agree with a number of the statements in Comment # 12.  In addition, this 

comment asks for a revision of Ecology’s rules, and therefore does not raise an issue that can be 

addressed by this SIP submittal.  Please note that, pursuant to WAC 173-400-175 and RCW 

42.56.070, any citizen may request to review the agency records for a permitted facility.   

II. A. ii. Comments from Patricia Martin 

Comment A.ii.1  

Ms. Martin requests that certain air quality permits be adopted in the SIP.  Ms. Martin explains: 

“There are currently six (6) data centers located in Quincy, WA that have been permitted to 

install and operate a total of 158 locomotive sized diesel engines.  Each of these data centers – 

Microsoft, Dell, Intuit, Yahoo!, Sabey-Intergate and Vantage – has requested to voluntarily limit 

their emissions. Regulatory orders that limit a source’s potential to emit must be federally 

enforceable and adopted into the State Implementation Plan (SIP). 40 CFR 52.2495  

Attached please find a copy of each of these permits – except Intuit’s -- for inclusion in the SIP. 

Intuit’s Approval Order is not available online for the public, but I request that it and other 

facilities operating under regulatory orders that limit their potential to emit be included in the 

SIP.  Others may be found at: http://www.ecy.wa.gov/programs/air/tier2/Tier2_final.html. 

Celite, also located in Quincy, operates under a voluntary emission cap and its permit must also 

be federally enforceable.  Please see that it is also included in the SIP application to the EPA.” 

Ecology Response: 

Commenter is correct that regulatory orders issued pursuant to WAC 173-400-091 are included 

in the SIP.  However, there is no additional adoption process for the permits to be included in the 

SIP.  According to the Federal Register notice in which EPA approved WAC 173-400-091 in the 
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SIP (Volume 60, June 2, 1995, Page 28727), orders issued pursuant to WAC 173-400-091 

become part of the Washington SIP and are federally enforceable upon issuance by Ecology or a 

local authority without further action by EPA.  The Federal Register notice states that the 

submittal of such orders to EPA is required at least annually and encouraged within 30 days of 

issuance, so EPA has a record of all elements of the SIP.   

Ecology will evaluate the referenced permits and determine whether they must be submitted to 

EPA pursuant to 40 CFR 52.2495 and WAC 173-400-091.  Ecology will also review other 

regulatory orders issued under the authority of WAC 173-400-091 for facilities in Ecology’s 

jurisdiction to make sure a copy of each was sent to EPA.  Please note that 40 C.F.R. § 52.2495 

is applicable only to orders containing voluntary limits on emissions issued pursuant to WAC 

173-400-091.  A regulatory order containing emission limits that are not voluntary is not issued 

pursuant to WAC 173-400-091 and need not be submitted to EPA for inclusion in the SIP.   

Comment A.ii.2  

“Washington’s air quality statutes, intended by our legislature to be more protective than federal 

minimums, are only as good as their implementation and enforcement.  Because Ecology has a 

reputation of ignoring, undermining and preempting this authority, the citizens of Washington 

State need the state’s more stringent regulations adopted into the SIP for federal enforceability.  

Accomplishing this provides the citizens with additional EPA oversight, enforcement, and a 

citizen suit provision provided by the federal Clean Air Act. 42 USC 7401, et seq. 

Maintaining the state’s more stringent air quality regulations, which is the state’s prerogative 

under 42 USC 7416, requires retaining existing language currently in the SIP providing for 

regulation of other air pollutants and establishing more stringent emission limitations than 

required by federal law.  EPA’s and Ecology’s claim that SIPs can only contain the criteria 

pollutants, is not supported by the Congressional record. 95th Congress, 1st session, H.R. 95-

294, p 68
1
 (see attached)

4
 

Washington’s air quality will only be as good as the implementation and enforcement of its 

regulations.  For this reason, all of Washington State’s clean air regulations, WAC 173-400, -460 

and others, must be adopted into the SIP to become federally enforceable.  Ecology relies on a 

1985 letter (Appendix C) that suggests that Ecology is prohibited from submitting its more 

stringent regulations into the SIP because they are “non-criteria pollutants”.  Reliance on this 

document is inappropriate.  The Clean Air Act Amendments of 1990
2
, which supersedes this 

interpretation, specifically allow for the adoption of a state’s more stringent air quality 

regulations.  Read in conjunction with the earlier interpretation of Bleicher and 42 USC 7416 

providing for the state’s prerogative to set more stringent standards, the statute clearly provides 

states the rights to set standards that are more stringent than the NAAQS and adopt them into the 

SIP for federal enforceability. 

                                                           
4
 See Section III, Comments submitted by Patricia Martin from September 16, 2013, “SIP comments part 2”. 
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1 
Bleicher,Samuel A., "Economic and Technical Feasibility in Clean Air Enforcement Against 

Stationary Sources," 89 Harv. L. Rev. 316-354 (December 1975)” 

2
 S. 1630,101st CONGRESS, 2d Session. (l) State Programs- `(1) Each State may develop and 

submit to the Administrator for approval a program for the implementation and enforcement … 

of emission standards and other requirements for air pollutants subject to this section. 42 USC 

7412(l)” 

Ecology Response: 

Thank you for your concerns about maintaining the quality of the air in Washington.  There are 

nine agencies in Washington State that are charged with responsibility to protect air quality in 

Washington: two state agencies (Ecology and the Energy Facility Site Evaluation Council) and 

seven local agencies.  Under the authority of Washington’s air quality statutes, the agencies 

develop, implement, and enforce air quality regulations.  The efforts of the agencies have 

ensured that the air quality in Washington has improved.  For example, the following table 

shows that all areas, with one exception (the PM nonattainment area in Tacoma), that were in 

nonattainment in the past and are now in attainment status. 

NAAQS for which 

an area was 

designated 

nonattainment (year 

the standard was set) 

Geographic Area 

Date of 

Redesignation to 

Attainment 

Federal Register 

Notice / Date 

Carbon Monoxide 

(1971) 

Puget Sound 10/11/1996 61 FR 53323 

10/11/1996 

Spokane 8/29/2005 70 FR 37269 

06/29/2005 

Vancouver 10/21/1996 61 FR 54560 

10/21/1996 

Yakima 12/31/2002 67 FR 66555 

11/1/2002 

Ozone 1 hour (1979) Seattle-Tacoma 11/25/1996 61 FR 50438 

9/26/1996 

Vancouver 6/18/1997 62 FR 27204 

5/19/1997 

PM10 (1987) Kent 5/14/2001 66 FR 14492 

3/13/2001 

Seattle 5/14/2001 66 FR 14492 

3/13/2001 

Spokane 8/30/2005 70 FR 38029 

07/1/2005 

Tacoma 5/14/2001 66 FR 14492 

05/14/2001 

Thurston County 12/4/2000 65 FR 59128 
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10/04/2000 

Wallula 9/26/2005 70 FR 50212 

08/26/2005 

Yakima 3/10/2005 70 FR 6591 

2/8/2005 

PM2.5 (2006) Tacoma, Pierce 

County 
 

Clean Data 

Determination 

77 FR 53772 

9/4/2012 

The commenter is correct that the federal Clean Air Act authorizes states to adopt standards that 

are stricter than the national standards, and Ecology and the local air agencies have adopted some 

standards that are stricter than federal standards, as well as adopting standards that apply to a 

broader array of pollutants than required by the federal Clean Air Act.  In the Public Review 

Draft of the SIP submittal, Ecology included an EPA letter from 1985
5
, which is referred to by 

the commenter.  It was included to show the historical guidance on the scope of the SIP Ecology 

has received from EPA in the past.  Ecology does not rely on that letter to support its request to 

remove WAC 173-400-050(2), which regulates carbonyls, from the SIP.  Ecology has revised the 

submittal and removed the referenced letter from the final submittal.  

Requesting removal of WAC 173-400-050(2) from the SIP is consistent with the purpose of this 

SIP action which is to update the EPA-approved regulations for permitting of stationary sources 

of air pollutants in Washington to comply with the national ambient air quality standards as 

required by Section 110 of the federal Clean Air Act.  Please see Ecology Response to Comment 

A.i.1, Comment A.i.2, and Comment A.i.4 for additional information. 

Comment A.ii.3  

“Additionally, 42 USC 7416(2) prevents backsliding under the CAA: 

“…if an emission standard or limitation is in effect under an applicable implementation 

plan …, such State or political subdivision may not adopt or enforce any emission 

standard or limitation which is less stringent than the standard or limitation under such 

plan or section.” 

Ecology lacks statutory authority to weaken the state’s SIP.” 

Ecology Response: 

Ecology believes this SIP revision meets the requirements of federal Clean Air Act.  Under the 

federal Clean Air Act
6
, revisions to a state implementation plan must not interfere with any 

applicable requirement concerning attainment of the national ambient air quality standards.  

While Ecology is proposing to add the permitting exemptions listed in WAC 173-400-110, the 

                                                           
5
 EPA Comment letter to Ecology from Gary L. O’Neil, Director, Air and Toxics Division, EPA Region 10 to Linda 

Brothers, Assistant Director, Office of Hazardous Substances and Air Quality Control, Department of Ecology, Dated 
June 28, 1985.  
6
 42 USC 7410(l) 



15 
 

SIP submittal document explains that these exemptions will not compromise Washington’s 

ability to attain and maintain compliance with the NAAQS.  

Comment A.ii.4  

“Ecology also lacks authority to adopt the diesel engine rule found under WAC 173-400-930. 

Ecology is not attempting to adopt this exemption into the SIP, because the agency knows they 

do not have statutory authority to do so.  Instead, the agency intends to keep this as a state only 

rule: not enforceable in federal court and blocking EPA’s ability to intercede for Washington 

residents.  This kind of manipulation is typical of Ecology.  Washington statute provides no 

exemption from the requirement to employ BACT on all sources requiring a notice of 

construction. RCW 70.94.152(10)” 

Ecology Response: 

Please see Ecology Response to Comment A.i.5. 

Comment A.ii.5  

“Ecology has been reminded by EPA that minor NSR must account for precursors of PM2.5 and 

ozone.  Rather than do so, the state intends to remove the minor NSR from the SIP by combining 

-110, -112 and -113 into one permitting process that is limited to major sources.  These revisions 

should not be adopted.  The existing rule in the SIP is more stringent because it applies to both 

minor and major sources, and sets a more stringent increment in areas that are in attainment or 

unclassifiable.  Being more stringent and in the existing SIP, it cannot be weakened. 42 USC 

7416(2) 

The minor NSR requires precursors to be PM2.5 and ozone to be considered, but I do not find 

this accounting in the rule changes.” 

Ecology Response: 

Ecology’s minor new source review program addresses precursors to PM2.5 and ozone on a 

case-by-case basis during the review of individual permit applications.     

Contrary to the statement in this comment, WAC 173-400-110, -112, and -113 apply to minor 

sources of air pollution in Washington as well as major sources.  All sources that have emissions 

above the de minimis emission rates in WAC 173-400-110(5) and not specifically exempted 

from permitting in WAC 173-400-110(4) are required to get a state Notice of Construction 

approval.  If annual emissions are above specified thresholds, then either or both of the major 

source New Source Review programs must also be complied with.     

Comment A.ii.6  

“I am requesting that Ecology retain all the sections of WAC 173-400 that are proposed for 

removal from the SIP, and that Ecology include the state’s original air toxics regulations (pre- 

2009) for adoption under Section 112(l) authority into the SIP as was originally planned in 1995. 
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It was not the people of the State of Washington who objected to the inclusion of the state toxic 

air regulations; it was a couple of industries.” 

Ecology Response: 

The only provisions Ecology is proposing to remove from the SIP are WAC 173-400-050(2) and 

WAC 173-400-100.  These provisions are outdated or not required to be in the SIP.  They do not 

impact the state’s ability to meet and maintain national ambient air quality standards.  

 WAC 173-400-050(2) regulates emissions of total carbonyls, which are not criteria 

pollutants regulated under Section 110 of the federal Clean Air Act.  This subsection 

dates back to a time when small incinerators at grocery stores, apartment building, etc., 

were common.  These incinerators produced dense smoke and odors resulting from poor 

combustion.  Ecology’s SIP submittal documentation provides additional details about 

this rule.  Ecology plans to remove this provision from the rule once EPA has approved 

its removal from the SIP. 

 WAC 173-400-100 provides a list of air contaminant sources that must register with 

Ecology.  Washington’s registration program is a state-only procedural program that is 

not linked to the state’s New Source Review program.   The registration program does 

not impose control requirements on sources and does not enforce or implement federal air 

quality standards.  As such, it is not required to be included in the SIP.  Ecology is 

therefore asking EPA to remove this outdated provision related to the registration 

program from the SIP. 

Ecology never asked EPA to approve the state’s air toxic regulations into the SIP.  Ecology did 

ask EPA to approve the state toxics regulations under Section 112 of the federal Clean Air Act.  

Ecology’s September 29, 1994 request to EPA that the state air toxics rule be federally 

enforceable under Section 112(g) was in response to an August 18, 1994 Federal Register notice 

that identified deficits in the state request for EPA approval of our Title V Program.  Since EPA 

had not yet adopted air toxics rules implementing Section 112(g) of the federal Clean Air Act, 

EPA determined that Washington’s Title V Program delegation request was inadequate because 

it lacked a federally enforceable mechanism for issuing permits to major sources of hazardous air 

pollutants.  With EPA’s proposed finding on February 22, 1995 that the orders issued under 

WAC 173-400-091 would be federally enforceable under Section 112(l), Washington had a 

mechanism to limit emissions of hazardous air pollutants that did not rely on Chapter 173-460 

WAC.  Consequently, Ecology withdrew its request to use Chapter 173-460 WAC as the interim 

mechanism for implementing the section 112(g) program.  On June 2, 1995, EPA approved 

WAC 173-400-091 as the federally enforceable mechanism under Section 112(l).  More 

information is found in 59 FR 42556-57, 60 FR 9802-9810, and 60 FR 28726-28729.  Ecology 

did not request that Chapter 173-460 WAC be included in the SIP.  Ecology does not intend to 

make the state air toxics rule, Chapter 173-460 WAC, federally enforceable.    
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Comment A.ii.7  

“The WAC 173-460, while not directly adopted into the SIP, was indirectly adopted through 

definition.  Definitions that Ecology is now attempting to remove (173-400-030(91) and 173-

400-030(3)(b)(i)) to weaken the SIP and relegate it to criteria pollutants only.  Re-defining “air 

contaminant” to limit its applicability to criteria pollutants (173-400-030(3)(b)(i)) and removing 

reference to “toxic air pollutant” removes the requirement to comply with the WAC 173-460s. 

This is back sliding and is prohibited. 42 USC 7416(2)” 

Ecology Response: 

Chapter 173-460 WAC is not in Washington’s SIP.  WAC 173-400-030(91) defines the term, 

“toxic air pollutant (TAP).”  Contrary to the statement in Comment A.ii.7, the current SIP does 

not include a definition of “toxic air pollutant (TAP).”  Ecology does not propose to include this 

definition in the SIP as it is not related to implementation of NAAQS requirements.  Also 

contrary to Comment A.ii.7, there is no WAC 173-400-030(3)(b)(i).  Although Ecology 

proposed adopting WAC 173-400-030(3)(b)(i) during the 2012 Chapter 173-400 WAC rule 

revision, Ecology did not include this provision in the final rule.  You may petition Ecology 

separately from this SIP proposal to re-open Chapter 173-400 WAC to request revisions to the 

rule for subsequent adoption in the SIP.     

Comment A.ii.8  

“Clean air is the right of all people to enjoy, and the responsibility of all industry doing business 

in Washington State to protect.  Please incorporate our WAC 173-460 air quality regulations into 

the SIP so we can hold Ecology accountable for properly implementing and enforcing the 

legislatures mandate to protect air quality for future generations.” 

Ecology Response: 

As noted above, the purpose of this SIP submittal is to provide regulations for inclusion in the 

SIP that ensure attainment and maintenance of the national ambient air quality standards.  At this 

time Ecology does not intend to submit Chapter 173-460 WAC for EPA approval pursuant to 

Section 112 of the Clean Air Act.  See Ecology Response to Comment A.i.3 and Comment A.ii.6 

for additional information. 

Comment A.ii.9  

“Please do not adopt any of the revisions that are less stringent than the existing SIP and do not 

remove any of the regulations currently in the SIP.  We will all breathe easier with more options 

to ensure the air quality laws are properly implemented and enforced.” 

Ecology Response: 

Ecology believes this SIP revision does not make the SIP less stringent.  While Ecology is 

proposing to add the permitting exemptions listed in WAC 173-400-110, the SIP submittal 

document explains that these exemptions will not compromise Washington’s attainment and 

maintenance of the NAAQS. 
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Please also see Ecology’s response to Comment A.ii.6. 

Comment A.ii.10  

Ms. Martin commented on section 173-400-260, Conflict of Interest.  This section incorporates 

by reference federal regulations in 40 CFR 103(d).  Ms. Martin points out that this citation is 

incorrect.  

Ecology Response: 

The commenter is correct.  Thank you for bringing this outdated citation to our attention.  This 

citation needs to be revised in the state rule before it can be updated in the SIP.  Ecology’s staff 

added this revision to the list of issues to be addressed when the rule is opened for revision in the 

future.  Once Ecology revises this section of the state rule, it will be submitted to EPA to replace 

the version in the SIP.   

II. A. iii. Comments from Patricia Davis 

Comment A.iii.1  

Ms. Davis brings up a question about how commercial restaurant wood smoke is regulated.  Ms. 

Davis states that there are no regulations or enforcement mechanisms to mitigate commercial 

restaurant wood smoke.  Ms. Davis advocates for requiring commercial wood burning/ BBQ/ 

food trucks/ mobile catering/ etc to have at least the same standards as required of homeowners: 

to have a certified wood burning device that reduces emissions.  Below is a representative 

statement of Ms. Davis’s comments on this subject:  

“I think there are a few CORE problems. per my email sent to margo thompson 9/9/2013 there is 

considerable difficulty getting assistance to people suffering under outrageous levels of 

COMMERCIAL - RESTAURANT wood smoke. Multiple agencies 'pass the buck' and the result 

is that these wood burning pizza places, wood burning BBQ places, and restaurants that use 

charcoal are creating excessive smoke that without a doubt hinders public health and is certainly 

a nuisance beyond that. As you likely know: 1,000 Washington residents will die prematurely 

from exposure to wood smoke particulate. Additionally, that the American Lung Assoc 

determined that wood smoke enters neighboring property with all the windows and doors closed. 

Also wood smoke is clearly a carcinogenic and health hazard and that is well documented for 

decades via valid and replicated research. (check burning issues website for citations) and of 

course we all know the EPA, 1991: wood smoke is 12 times more toxic than a cigarette (actually 

2
nd

 hand smoke - so therefore even more lethal) Also that the American heart assoc. found 

CAUSALITY between air pollution and heart disease. Wood smoke is most certainly a prevalent 

air pollutant. 

We need to do a better job of requiring commercial wood burning/BBQ/food trucks/ mobile 

catering/ etc and require of them the same standards that are required of regular homeowners (to 

have a CERTIFIED wood burning device to greatly reduce emissions) Why in the world would a 
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wood burning restaurant (note: when I use the term restaurant I am referring to ALL commercial 

and licensed food generating businesses) - which involves massive numbers of hours and day 

after day, year after year have no air filtration requirements? it seems it slipped through the 

cracks. Or perhaps it was lobbying by the BBQ industry that managed to get the Fire Dept memo 

for intervention in this arena to specific exclude BBQ and have no possible intervention for 

people being choked to death with smoke on and on? (see the email that I wrote to PSCA, DPD, 

on this) UTTERLY AMAZING !! UNFAIR! 

We need to require that all food businesses/restaurants have at least the emission standards of a 

home owner. This needs to take place on multiple levels and in particular relative to licensing 

and mechanical permits. And that license can be withdrawn if not in compliance.” 

Ecology Response: 

Although Washington’s SIP includes Ecology’s regulations pertaining to solid fuel burning 

devices (WAC 173-433), those regulations do not include provisions specifically addressing 

wood smoke from restaurant cooking.  Therefore, your concern about wood smoke from 

restaurant cooking, which has been voiced by others, will need to be addressed through 

rulemaking before it can be addressed in the SIP.   

Comment A.iii.2  

Ms. Davis expresses concerns with nuisance laws and wood smoke food businesses. The quotes 

below are representative of the concern: 

“This is a serious issue and one that is an increasing problem: we are getting more and more 

commercial pizza and BBQ places that emit unrelenting, excessive, choking amounts of smoke 

with ZERO regulations. Given the known health hazards of smoke this is ridiculous. 

Additionally, it is required that residential wood stoves, for example, be certified and yet we 

have no effective regulation of commercial entities that indeed can be generating smoke - NON 

STOP ............. HOUR AFTER HOUR .......... and there is no remedy 

That is a reason I have been adament about ECY keeping the reference to Nuisance Laws and 

also getting Legislation in place that gives a regular citizen half a chance to prevail in court. This 

poor woman who owns the apt. building directly downwind of Jones BBQ here in West Seattle 

has lost tenants, has made complaints to the Fire Dept. and Puget Sound Clean Air - only to have 

the 'buck passed' (read Diane Davis, DPD letter below) and find she has no pathway to impact 

the smoke. She suffers under (as do many living by these wood burning commercial food 

entities) from massive smoke exposure, impact on her business (people move away from the 

apartment to get away from breathing in smoke day after day......on and on. 

Seriously, there NEEDS to be a way for people to have remedy in these situations. They are 

being forced to breathe UNFILTERED smoke - for 40 or more hours per week - every single 

week. Week after week, and year after year with NO REGULATION. That is pitiful that a 
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homeowner needs a certified wood burning device (and likely most homeowners do not burn 

continuously for 40 or more hours per week) and a commerical entity does not. 

RESTAURANTS are required to filter their cook smoke - why in the world is that not required - 

and at an even higher level - for a WOOD BURNING restaurant ? They generate more smoke 

than a 'normal' restaurant and simply put up a steel flu and they are 'good to go'......all in 

compliance while people and children suffer with breathing and perhaps an end point cancer. 

“…4) We MUST be able to set up a legal process that takes wood smoke seriously (reminder: 

Seattle VOTED not to allow smoking in public places that speaks volumes: people are getting 

smart about their health and becoming more educated as a public. Regretfully most people do not 

truly understand the toxicity of wood burning smoke) Anyway: There must be a route for some 

remedy than can be relied on. Nuisance laws were written to intervene on people who are 

suffering in their own homes. It states (which used to be in the ECY bulletin) that any odor or 

smoke that interferes with the health or enjoyment of property is illegal. Ok, that is step one (get 

that back into the handout and educate the public they do not have to endless suffer or perhaps 

die later so some commercial entity can make $ and poison their air with no consequence 

whatsoever) Next there MUST MUST MUST be some laws written that assist a person to prevail 

in court if they go so far as to hire a private attorney and pursue choking on smoke (day after 

day) in court. Nuisance Laws are there for a reason. And more laws needs to be written to protect 

the public. We have a RIGHT TO BREATHE. I understand this woman's absolute frustration: 

she hits wall after all after wall.....and she is breathing smoke that I actually thought was a flat 

out fire when I drove by. No recourse. That is heartbreaking and also irresponsible by those 

parties that are supposed to help protect the air. 

Again: we NEED 

1) Legislation that REQUIRES at least as much smoke filtering as a homeowner, and I think 

even more stringent standards: such as no smell or smoke  

2) As ECY, EPA and PSCA address non-compliance it is also necessary to take into account 

COMMERCIAL WOOD BURNING and 1) above 

3) We need to educate the public about the toxicity of wood smoke (12 times more toxic than a 

cigarette, EPA, 1991 gets through to the average person no matter what their education 

level/ability to comprehend complex issues)” 

Ecology Response: 

Ecology’s regulations include several requirements that could be considered nuisance laws:  

WAC 173-400-040(3) prohibits emissions of particulate matter that deposit beyond the property 

line, WAC 173-400-040(5) prohibits odors that unreasonably interfere with the use and 

enjoyment of another owner’s property, and WAC 173-400-040(6) is a general nuisance 

provision that prohibits emissions that are detrimental to health, safety or welfare or that cause 
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damage to property or business.  Washington’s current SIP includes the general nuisance 

provision (WAC 173-400-040(6)), but does not include the provisions concerning odors or the 

deposition of particulate matter.  Ecology’s SIP proposal retains this arrangement, proposing to 

include the general nuisance provision (WAC 173-400-040(6)), but not the odor or deposition 

provisions.  The odor and deposition provisions remain enforceable as state law.  Please also see 

Ecology’s response to Comment A.iii.1.   

II. A. iv. Comments from Helen M. Zenon 

Comment A.iv.1  

“I know this is late, but I’d still like to be heard. 

I’m really against people being allowed to use burn barrels within city limits, at least. If a person 

nearby opens their window for fresh air or goes outside in their yard they have to breathe the 

fumes.  This is especially troublesome in Summer.  I’m also against wood heat being allowed 

(also wood fire places) for the same reason in the city. 

Thank you for listening.” 

Ecology Response: 

Thank you for voicing your concerns.  Outdoor burning is banned in all urban growth areas in 

Washington.  Burn barrels are illegal everywhere in Washington, and have been for many years.  

Chapter  70.94 RCW, Washington Clean Air Act, and Chapter 173-425 WAC specifically 

address outdoor burning.  You can report violators to your local clean air authority 

(http://www.ecy.wa.gov/programs/air/local.html). 

Chapter 173-400 WAC does not regulate residential wood heating.  Ecology’s regulations 

addressing wood heating can be found in Chapter 173-433 WAC.  Wood heating devices are 

known sources of air pollution; their emissions can be detrimental to air quality and public 

health.  Ecology and local clean air agencies have regulations to control their use.  Some 

jurisdictions have also adopted strategies for encouraging alternative sources of heat to mitigate 

air quality impacts.  For specific regulations in your area and to suggest how to improve those 

regulations, please contact your jurisdictional clean air agency.  

II. A. v. Comments from Monte R. Robinson 

Comment A.v.1  

“I would like to see more air prevention measures taken with industrial dust created by moving 

vehicles and equipment on unpaved or gravel roads. I live near such a problem and very often 

affected by the dust created into the air. I have worked as an Environmental Health and Safety 

Professional with a local University working to keep our environment clean and healthy. I have 

also studied the effects of dust pollution in Arizona that is very toxic to humans, called valley 



22 
 

fever. The dust created by farming and vehicles near residential areas in our state contains toxics 

from weed sprays and numerous organic materials including silica. Some of this can be 

prevented by reasonable measures and should be implemented in best management practices.   

My neighbors are renting from the local farm and afraid to complain to the owners for fear of 

some reprisal.  They get a daily dose of dust that covers their house every dry day. Please include 

dust pollution in your proposal.” 

Ecology Response: 

The commenter is correct that with reasonable measures and best management practices fugitive 

dust emissions can be minimized.  Fugitive dust is addressed in WAC 173-400-110(9).  This 

section was revised after the last approval in the SIP and we propose to include the revised 

version in the SIP in this submittal to EPA.  If you are located outside of Ecology’s jurisdiction, 

please check with your local clean air agency for their specific regulations with regard to fugitive 

dust.  You may also consider contacting your jurisdictional clean air agency to obtain 

information and educational resources to share with your neighbors and the farm.   

II. A. vi. Comments from Doris Deamud 

Comment A.vi.1  

The commenter is concerned with the impacts of the proposed coal terminal and impacts of 

increased number of trains on the community and the environment.  Here is a representative 

quote from the comment letter: “In Mount Vernon, the number of coal and oil tanker trains 

heading to Bellingham and Canada destinations have already increased significantly which has 

caused out air quality to diminish significantly.   

Both coal and oil are considered high carbon risk in air pollution and very dangerous for the 

lungs are the diesel particulates released into the air for the entire route these trains take from 

start to destination.  The effects are felt through all cities and the country side along the way in 

air pollution and traffic congestion.” 

Ecology Response: 

Thank you for submitting your comment letter.  Your comments are outside the scope of this 

proposal.  No changes were made to this SIP submittal in response to the comments.  However, a 

copy of your letter was shared with Ecology staff working on the Gateway pacific Terminal 

Project and the Millennium Bulk Terminals-Longview coal export proposals.  For more 

information on these  proposals, use the following links: 

 Gateway Pacific Terminal - http://www.eisgatewaypacificwa.gov/  

 Millennium Bulk Terminals-Longview - http://www.millenniumbulkeiswa.gov/  

http://www.eisgatewaypacificwa.gov/
http://www.millenniumbulkeiswa.gov/
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II. B. Comments from environmental groups 

II. B. i. Comment from Gretchen Brewer, Port Townsend Air Watchers 

Comment B.i.1  

“As an individual and on behalf of PT AirWatchers, I respectfully request a two-week extension 

to respond to the proposed revised Ch173-400WAC SIP.  

Although the public comment period opened on August 9, many of us in the environmental 

community only learned of it in the week of September 9.  In addition to learning of it a full 

month after the comment period opened, my agenda has been full enough to preclude giving the 

revisions any review, much less the review that they merit. 

Others that I've communicated with express the same concern about learning of the period at this 

late date, and because the State's Implementation Plan directly affects work that we are involved 

in, want time to look more closely at the proposed plan. 

At the very least, I would like to weigh in upon first scan, some of the revisions seem to 

unnecessarily weaken laws that should be strengthened, and look for stronger protections for the 

benefit of all.” 

Ecology Response: 

EPA requires the state to hold a public comment period for 30 days.  The comment period from 

August 9 through September 20, 2013 was 43 days – longer than required.  The commenter’s 

request was the only formal request for extension received during the comment period.  After 

careful consideration, Ecology decided not to extend the comment period.   

There will be another opportunity to comment on the proposed SIP revisions after Ecology 

submits them to EPA for review and decision.  EPA will provide at least 30 days for public 

review and comment on their analysis of Ecology’s submittal and EPA’s proposed action 

(decision) on the submittal.  EPA’s proposed action will be available at www.regulations.gov.   

Ecology believes the regulations proposed for inclusion in the SIP will continue to ensure 

compliance with the national ambient air quality standards and conform to current state and 

federal regulatory requirements.   

Comment B.i.2  

“As requested earlier, the material in Ecology's proposed amendments to the Washington State 

Implementation Plan (SIP) is extensive, and time has been short.  Thus a two-week extension is 

requested and would be greatly appreciated in order to read and comment more closely. 

http://www.regulations.gov/
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At the very least, please accept this comment and add it to the voices that you have heard: I have 

read and concur with the comments and conclusions offered by Patty Martin of Quincy WA in 

her letter of September 16, 2013. 

In particular, to quote: "Please do not adopt any of the revisions that are less stringent than the 

existing SIP and do not remove any of the regulations currently in the SIP. We will all breathe 

easier with more options to ensure the air quality laws are properly implemented and enforced." 

Ecology Response: 

Please see Ecology Response to Comment A.ii.3 and Comment B.i.1.  

II. C. Comments from the Environmental Protection Agency 

II. C. i. Comments from Donna Deneen, Office of Air, Waste and Toxics, EPA 

Region 10 

Comment C.i.1  

“For the reasons that are discussed on pages 33-35 in the proposed document entitled “SIP 

Revision: Including Revised CH. 173-400 WAC in the Washington SIP” (August 2013 Public 

Review Draft), relating to Significant Impact Levels, we recommend that you not submit the 

second sentence of Section 173-400-113(3) WAC as a part of the SIP or in some other way 

demonstrate that the regulations the Department of Ecology is proposing to included in the SP 

are consistent with the court ruling discussed in the proposed submittal.  

Please note that EPA’s final determination on Ecology’s SIP submittal will be reached only 

through notice and comment rulemaking once it is submitted to EPA for approval as a SIP 

revision.” 

Ecology Response: 

Ecology thanks EPA for the comment.  Ecology has updated the SIP submittal accordingly. 

II. D. Comments from industry 

II. D. i. Testimony by Kathryn VanNatta, Government and Regulatory Affairs, 

Northwest Pulp and Paper Association 

Comment D.i.1  

“For the record, Kathryn VanNatta, director of Government and Regulatory Affairs for the 

Northwest Pulp and Paper Association, a position that I’ve held for the last 18 years.  I, on behalf 

of Northwest Pulp and Paper, thank the department for all of their work on this rule, a lot of 

work went into this.  And the documents and the outreach that the agency has taken upon 

themselves, we very much appreciate that, and especially the time that the department has spent 

with me, chatting with me about this issue. 
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The Northwest Pulp and Paper Association is a regional technical trade association composed of 

pulp and/or paper facilities in the states of Washington, Oregon, and Idaho.  We’re about 58 

years old and we work in the intersection of environmental, regulatory, legislative issues that 

affect mill operations.  The Northwest Pulp and Paper Association will be submitting written 

comments on the SIP revision for the Washington Administrative Code 173-400 division and for 

the State Implementation Plan. 

We sincerely thank the department for the opportunity to testify today and the hard work on the 

presentation.  And we welcome the opportunity, after the submittal of our comments, if you have 

any questions, please reach out to us and we’ll try to explain our positions and our concerns 

better.  By the 20th, we will be submitting our comments for your consideration. 

Ecology Response: 

Ecology thanks the commenter for attending the public hearing on this proposal and providing 

the comments. 

II. D. ii. Comments from Frank Holmes, Northwest Region, Western States 

Petroleum Association, and Christian McCabe, Northwest Pulp and Paper 

Association 

Comment D.ii.1  

“WSPA is a non-profit trade organization representing 26 companies that explore for, 

produce, refine and market petroleum, petroleum products, natural gas and other energy products 

in Washington and five other western states.  WSPA members own and operate each of 

Washington’s five petroleum refineries.   

NWPPA is a non-profit trade association representing 13 member companies and 17 pulp 

and paper mills in Washington, Oregon and Idaho.  Nine of these 17 mills are located in 

Washington State.  NWPPA members produce approximately 8 million tons of various paper 

products per year.  NWPPA members own and operate each of Washington’s nine member mills. 

For clarity, we refer to the package of WAC ch. 173-400 amendments proposed for SIP 

incorporation together with Ecology’s explanatory statement as the “2013 SIP Update Proposal” 

or just “the Proposal.”  WSPA and NWPPA support Ecology’s broad objectives underlying the 

Proposal: to secure a SIP-authorized PSD program, to secure SIP authorization for the rules 

required to permit major new sources and major modifications in a nonattainment area, and to 

remove obsolete provisions from the SIP.  Moreover, WSPA and NWPPA appreciate the care 

with which Ecology selected provisions of ch. 173-400 for SIP incorporation, while omitting 

other provisions that are not part of the State’s program to attain and maintain the National 

Ambient Air Quality Standards. 

Several elements of the 2013 SIP Update Proposal reflect Ecology’s commitment to limit 

the SIP to NAAQS attainment measures.  These include: 
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 the statement in the Executive Summary that “Ecology is proposing to include in the SIP 

the portions of the revised Chapter 173-400 that are necessary to ensure Washington 

complies with the federal Clean Air Act;”
7
 

 the statement in which Ecology asks EPA to “Remove currently SIP-approved rules that 

are not related to the criteria pollutants regulated under the SIP or not essential for 

meeting and maintaining the National Ambient Air Quality Standards (NAAQS);”
8
 

 The omission from the Proposal of all subsections of WAC ch. 173-400 that reference the 

requirements of ch. 173-460, the new source air toxics rules; and 

 The inclusion as Appendix D of EPA’s 1985 letter affirming that measures regulating 

non-criteria pollutants cannot be part of the SIP. 

While these elements of the Proposal leave no doubt as to Ecology’s intent, WSPA and 

NWPPA recommend that Ecology revise the Proposal in one additional way to ensure that the 

approved SIP implements state policy.  In the narrative portion of the Proposal or in an 

accompanying transmittal letter Ecology should include the following statement, or analogous 

language to the same effect: 

Ecology seeks to limit the scope of the Washington SIP to attainment and maintenance of 

the NAAQS, and to implementation of the PSD program.  Toward this end, Ecology 

drafted the current Washington SIP to regulate only criteria pollutants, consistent with 

guidance Ecology has received from EPA over the years.  See, e.g. the 1985 letter 

attached as Appendix D to this submittal.  The current Proposal limits the SIP to control 

measures that target criteria pollutants, except as specified in the EPA PSD rules.  

Ecology asks EPA to apply this limitation in its approval of the Proposal. 

 

This clarification would be valuable in resolving ambiguities brought to light by recent 

litigation over the scope of Washington SIP.  In addition, it would foreclose difficult legal issues 

about whether the Clean Air Act limits the scope of any SIP to attainment and maintenance of 

the NAAQS as a matter of law.  Ecology recently presented a persuasive case to the United 

States Court of Appeals for the Ninth Circuit that the Clean Air Act precludes SIP regulation of 

non-criteria pollutants.
9
  It would be unnecessary to reach that issue, however, if Ecology 

clarifies, as it did for the Ninth Circuit,
10 

that Washington intends to limit the scope of the SIP to 

regulation of criteria pollutants to achieve and maintain the NAAQS.” 

                                                           
7
 Proposal at viii. 

8
 Proposal at 8. 

9
 Washington Environmental Council v. Bellon, Nos. 12-35323 et seq., Opening Cross Appeal Brief of Defendants-

Appellants Theodore Sturdevant, Mark Asmundson and Craig Kenworthy, Section C at 19-41 (filed Sept. 4, 2012). 
10

 Id. at 36-38. 
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Ecology Response: 

Thank you for your support for the proposal.  After consideration, Ecology has added the 

following sentence to the Executive Summary: “The purpose of the SIP revision is to meet 

Federal Clean Air Act requirements of Title I – Air Pollution Prevention and Control, Part A – 

Section 110, Part C, and Part D.” 

Comment D.ii.2  

“WSPA and NWPPA also recommend that Ecology omit from the rules proposed for SIP 

incorporation paragraphs (i) through (v) of subsection (4) of WAC 173-400-720.  WAC 173-

400-720 was first adopted in 2005,
11

 and amended most recently in 2012.  It has never been 

proposed for SIP incorporation.  The stated purpose of WAC 173-400-720(4) is to specify the 

content of PSD permits.  In the 2012 amendments Ecology revised subsection (4) to state: 

(4) Applicable requirements. 

(a) A PSD permit must assure compliance with the following requirements: 

 (i) WAC 173-400-113 (((3) and)) (1) through (4) ; 

 (ii) WAC 173-400-117 – Special protection requirements for federal Class I areas; 

 (iii) ((The proposed major new source or major modification will comply with all 

applicable new source performance standards (40 CFR Part 60), National Emission Standards for 

Hazardous Air Pollutants (40 CFR Part 61), and emission standards adopted under chapter 70.94 

RCW that have been incorporated into the Washington state implementation plan)) WAC 173-

400-200; 

 (iv) WAC 173-400-205; 

 (v) Allowable emission limits established under WAC 173-400-081 must also meet the 

criteria of 40 CFR 52.21(k)(1) and 52.21(p)(1) through (4); and 

 (((iv))) (vi) The following subparts of 40 C.F.R. 52.21, in effect on ((July 20, 2011)) 

August 13, 2012, which are adopted by reference.  Exceptions are listed in (b)(i), (ii), ((and)) 

(iii), and (iv) of this subsection: 

[list of 40 CFR 52.21 subsections follows] 

Through a series of small deviations from the template of EPA’s PSD rules,
12

 this subsection as 

drafted could be construed to require Ecology to include as permit conditions in a PSD permit all 

                                                           
11

 WSR 05-03-33, filed 01/10/05. 
12

 This comment cites EPA PSD rules to 40 CFR 52.21.  The same requirements appear in 40 CFR 51.166 for SIP-
approved state PSD programs.  
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RCW ch. 70.94 requirements (whether or not SIP approved), all local air authority emission 

standards, all applicable NSPS, Part 61 NESHAP and Part 63 MACT requirements. 

 Subsection (4) begins by stating:  “A PSD permit must assure compliance with all the 

following requirements . . .”  No parallel provision appears in 40 CFR 52.21.  The analogous 

EPA rule could be satisfied by findings of fact in a permit or a technical support document 

stating that a particular project will comply with NSPS and SIP requirements, or that those 

requirements will be applied to the source in a Title V permit.
 13

 

 The 2012 amendments add to the list of requirements for which a PSD permit must assure 

compliance the elements of WAC 173-400-113(1) and (2).  WAC 173-400-113(1) lists all 

applicable NSPS, NESHAPs, MACT standards, emission standards adopted under Ch. 70.94, 

and emission standards adopted by a local air authority.  Prior to the 2012 amendments, the 

old subsection 720(4)(a)(iii) (now deleted) omitted MACT standards, limited state and local 

standards to those that are SIP-approved, and limited the applicability of these requirements 

to “the proposed major new source or major modification”; 

 WAC 173-400-113(2) states (emphasis added): 

The proposed new source or modification will employ BACT for all pollutants not 

previously emitted or whose emissions would increase as a result of the new source or 

modification. 

 

Prior to 2012, WAC 173-400-720(4) did not reference the minor NSR BACT requirement.  

WAC 173-400-113(2) does not by its terms limit the BACT requirement to pollutants for 

which a project causes a significant net emissions increase, nor does the term “pollutant” in 

WAC 173-400-113 refer only to the EPA term “regulated NSR pollutant.”  To the contrary, 

WAC 173-400-030(3) states that “‘air pollutant’ means the same as ‘air contaminant.’” 

 Subsection (4) is titled, “Applicable requirements.”  This term has no defined meaning in the 

PSD program, but the Title V rules use the term “applicable requirements” to mean 

substantive requirements that must be applied to a source through a Title V permit.  By using 

the same term in 720(4) Ecology reinforces the impression that a PSD permit must contain 

all of the federal, state and local provisions of law that regulate a source.  

WSPA and NWPPA believe that it would be inappropriate for Ecology to seek SIP approval for 

a rule that could be read to require that a PSD permit contain all of the applicable requirements 

that belong in a Title V permit, especially when every source that receives a PSD permit will also 

receive a Title V permit.
14

  We do not assume that Ecology will interpret the language of 

                                                           
13

 The closest parallel to WAC 173-400-720(4) in EPA’s PSD rules is 40 CFR 52.21(a)(2)(iii), which states that no new 
major stationary source of major modification to which PSD requirements apply shall begin actual construction 
without a permit stating that the major stationary source or major modification will meet the requirements of 
paragraphs (j) through (r)(5) of the PSD rules. 
14

 See WAC 173-401-300(1)(a)(i) (every “major source” requires a Title V permit) and WAC 173-401-200(19)(b) 
(“major source” includes every PSD source). 
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Subsection (4) in this manner, but the wording of the rule is susceptible to the interpretation 

outlined above.  

One problem with including all federal, state and local applicable requirements in a PSD permit 

is that the PSD permit would either supplant or duplicate the content of the facility’s Title V 

permit.  The PSD permit also would supplant or duplicate the minor NSR approval order that 

Washington permitting authorities issue today in conjunction with a PSD permit.  There would 

be no point in issuing an approval order for a project if the PSD permit included minor NSR 

BACT determinations and all other “applicable requirements” for the project. 

In addition to specifying that a PSD permit must “assure compliance” with all of the federal, 

state and local requirements referenced in WAC 173-400-113(1) through (4), WAC 173-400-720 

includes four more paragraphs that cross reference to various provisions of WAC ch. 173-400, 

none of which specifically regulate major NSR permitting.  For instance, WAC 173-400-205, 

referenced in paragraph 720(4)(a)(iv), prohibits intermittent operation of controls based on 

atmospheric conditions.  Paragraph (v) is especially problematic.  It reads:  “Allowable emission 

limits established under WAC 173-400-081 must also meet the criteria of 40 CFR 52.21(k)(1) 

and 52.21(p)(1) through (4);”  WAC 173-400-081 authorizes permitting authorities to set less 

stringent BACT limits for startup and shutdown conditions than those imposed for steady state 

operations.  Most such limits appear in minor NSR approval orders, not PSD permits.  

Paragraphs (i) and (v), taken together, arguably would require Ecology, when issuing a PSD 

permit, to include minor NSR BACT limits for pollutants for which the project is not major, and 

to show that those limits would protect the NAAQS and “air quality related values,” including 

visibility. 

Nothing in the PSD rules demands special analysis for startup or shutdown limits, especially not 

limits imposed through the minor NSR process.  The EPA PSD rules incorporated by reference 

in paragraph (vi) contain everything that a SIP-approved PSD program must satisfy for 

protection of the NAAQS and Class I areas.  By incorporating those provisions in WAC 173-

400-720(a)(vi), Ecology’s PSD program by definition satisfies all applicable SIP approval 

requirements. 

 

Ecology intends to reopen WAC ch. 173-400 in the near future to address discrete deficiencies 

caused by recent federal court decisions.
15

  At that time, Ecology could refine WAC 173-400-

720(4) to clarify the provisions of federal, state and local rules that must be imposed through the 

conditions of a PSD permit.  For now, WSPA and NWPPA recommend that Ecology omit from 

its SIP submittal WAC 173-400-720(a)(i) through (v).  The omission of these paragraphs should 

not delay SIP approval of the Washington PSD program, because the EPA PSD rules that 

                                                           
15

 E-mail of August 8, 2013 from Nancy Pritchett to Matt Cohen (copy attached) (Ecology anticipates opening ch. 
173-400 for revision “within the next few months”). 
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Ecology proposes to incorporate in paragraph (vi) contain all of the elements that mandate the 

content of a PSD permit.  Specifically: 

 Ecology proposes to incorporate 40 CFR 52.21(j), the PSD BACT requirement; 

 Ecology proposes to incorporate 40 CFR 52.21(k), the requirement that a project must not 

cause or contribute to pollution in violation of NAAQS or increments; and 

 Ecology proposes to incorporate 40 CFR 52.21(p)(1) through (4), the requirements for 

projects impacting federal Class I areas. 

These provisions prescribe most of the content of a PSD permit.  While certain other features of 

the PSD rules occasionally influence permit content, paragraph (vi) of WAC 173-400-720(4)(a) 

incorporates those provisions as well. 

A program based entirely on the PSD rules incorporated into paragraph (vi) meets the minimum 

requirements for SIP approval.  WSPA and NWPPA support Ecology filling in certain details 

through its own rules, but the omission from the Proposal of paragraphs (i) through (v) should 

not delay SIP approval of the Washington PSD program. 

 

In summary, WSPA and NWPPA support Ecology’s plan to submit the Proposal for SIP 

incorporation, with two caveats.  First, we recommend that Ecology include language in its 

support document further clarifying Ecology’s intent that EPA limit the SIP to regulation of 

criteria pollutants to achieve and maintain the NAAQS.  Second, we urge Ecology to omit from 

the proposal WAC 173-400-720(4)(a)(i) through (v), until Ecology has a chance to revise these 

provisions to limit the scope of the Clean Air Act requirements that must be enforced through 

PSD permit conditions.” 

Ecology Response: 

Ecology has revised the SIP proposal to not include WAC 173-400-720(4)(a)(i) through (iv).  

Ecology intends to amend WAC 173-400-720(a)(i)-(iv) in the near future to clarify the meaning 

of the language, and will submit the revised provisions for inclusion in the SIP once they have 

been finalized.  Ecology notes that other provisions proposed for inclusion in the SIP ensure that 

each of the requirements listed in WAC 173-400-720(4)(a)(i) through (iv) must be addressed in 

the process to issue a PSD permit, regardless of whether the requirements are listed in WAC 

173-400-720(4)(a)(i) through (iv).  For more information, please see Attachment B: Ecology’s 

letter to EPA from November 1, 2013. 

Comment D.ii.3  

“Thank you for considering these comments.  We respectfully request you to urge EPA to 

expedite review of the SIP submittal according to the schedule provided in Section 110(k) of the 

CAA.” 



31 
 

Ecology Response: 

Comment noted.  Ecology intends to request EPA to review and approve this SIP proposal in 

conformance with the requirements of the federal Clean Air Act. 

II. D. iii. Comments from Terry Mutter, Enterprise Strategy and Global EHS, 

Boeing 

Comment D.iii.1  

“The Boeing Company employs approximately 85,000 people in Washington State at numerous 

facilities, manufacturing commercial and military aircraft, as well as other aerospace components 

and related products. Our facilities are subject to various provisions of Chapter 173-400 

including the major new source review provisions. 

The Boeing Company has reviewed the public comments submitted by other business groups, 

and the Association of Washington Business (AWB). We recognize a consistent message from 

the regulated community, consistent with the positions we provided in our August 21 meeting 

with the Department. We continue to endorse those recommendations.  

We wish to underscore our support for Ecology's position that the State Implementation Plan is 

intended to include only those requirements necessary to achieve and maintain state and national 

Ambient Air Quality Standards, or to secure approval of Ecology's PSD program. Ecology has a 

long and consistent history of enacting regulations protecting Washington State's environmental 

legacy. At the same time, we recognize that many of these rules do not address air contaminants 

for which an ambient standard has been established, and therefore are not appropriate for 

inclusion in a federal program designed to protect those standards, or as required under EPA's 

PSD program approval regulations. Therefore we fully support continuing to limit the SIP to 

only those provisions necessary to assure attainment of the ambient standards and satisfy PSD. 

We also suggest the addition of a narrative statement in the SIP transmittal reinforcing that for 

the purposes of the plan the rules are intended to apply only to criteria contaminants or as 

necessary to implement PSD. We look forward to working with the Department to provide 

further clarification in future rulemaking. 

On a related front, we ask that Washington requirements that are not part of the federal PSD 

program and are not necessary to achieving the objectives thereof, not be included in the SIP 

package. Minor NSR requirements and/or rules that would be included as "applicable 

requirements" in Title V operating permits, but are not relevant to the emission increase trigging 

PSD review, are not appropriate for inclusion in PSD permits Clearly, these requirements must 

be complied with by the source. However, specifically articulating each one as conditions to a 

PSD permit, or stipulating in the permit the means of assuring compliance with these extraneous 

requirements, is redundant and does not advance attainment I maintenance of ambient air quality 
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standards. We ask that Ecology not submit WAC 173-400-720(4)(a)(i) through (v) in this SIP 

package until that rule is revised.” 

Ecology Response 

Comment noted.  Please see Ecology Responses Comment D.ii.1 and Comment D.ii.2.  

II. D. iv. Comments from Michael Ennis, Government Affairs, Association of 

Washington Businesses 

Comment D.iv.1  

“The Association of Washington Business (AWB) is providing comments on a Department of 

Ecology (ECY) proposal to submit portions of Chapter 173-400 Washington Administrative 

Code for incorporation into the Washington State Implementation Plan (SIP). 

Formed in 1904, the AWB is Washington’s oldest and largest statewide business association, 

with more than 8,100 members, including the Western States Petroleum Association (WSPA) 

and the Northwest Pulp & Paper Association (NWPPA). AWB serves as both the state’s 

chamber of commerce and the manufacturing and technology association. 

AWB has reviewed the public comments submitted by WSPA and NWPPA and fully agrees with 

their positions. 

More specifically, AWB recognizes and generally supports ECY’s effort to update the rule and 

its application to the Environmental Protection Agency (EPA) for inclusion in the SIP. AWB 

also appreciates ECY’s intent to omit several provisions “that are not related to criteria pollutants 

regulated under the SIP or not essential for meeting and maintaining the National Ambient Air 

Quality Standards (NAAQS),” and for ECY’s overall support of the notion that non-criteria 

pollutant regulations cannot be part of the SIP. 

Given recent court challenges over the SIP, AWB encourages Ecology officials to further clarify 

their intent by adding language that definitively limits the scope of the SIP to criteria pollutants. 

Confusion may continue to exist on whether non-criteria pollutants are regulated through the 

SIP.” 

Ecology Response 

Comment noted.  Please see Ecology’s Response to Comment D.ii.2.0 

Comment D.iv.2  

“AWB also requests that ECY officials limit the scope of the Prevention of Significant 

Deterioration (PSD) permit requirements by omitting the rules proposed for SIP incorporation 

paragraphs (i) through (v) of subsection (4) (a) of WAC 173-400-720. This section could be 

interpreted to expand PSD permit conditions beyond what has been approved in the SIP.” 



33 
 

Ecology Response 

Comment noted.  Please see Ecology Response to Comment D.ii.2. 
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III. Copies of all written comments and a transcript of oral 

testimony 

1. Danna Dal Porto “SIP final” 

2. Patricia Martin “SIP comment part 1 – request for permits to be added to SIP” 

3. Patricia Martin “SIP comments part 2” 

4. Patricia Martin “SIP early comment” 

5. Patricia Davis “wood smoke issues” 

6. Helen Zenon 

7. Monte Robinson “pollution prevention” 

8. Doris Deamud  

9. Port Townsend Air Watchers “Ch173-400WAC SIP Revision, comments” 

10. Port Townsend Air Watchers “Request for Extension re Ch173-400WAC SIP Revision” 

11. Environmental Protection Agency, Region 10 “EPA comments to Ecology 9-20-13” 

12. Association of Washington Businesses “AWB SIP revision comments Final” 

13. Boeing “Boeing Comments 2013-09-19” 

14. Western States Petroleum Association and Northwest Pulp and Paper Association 

“WSPA and NWPPA Comments on Washington SIP” 

15. SIP Hearing Transcript

  



September 17, 2013 
 
Comments regarding the Washington State SIP 
 
I am a resident of Quincy, Washington and for the past three years I have been deeply 
interested in air quality in and around my region. I am disappointed in some actions by 
Ecology.  Our community has 141 permitted industrial sized diesel generators without 
emission controls within our UGA.  We do not have a local air authority so our 
community has no protections.  We have repeatedly requested air monitoring for detailed 
emission information from the data centers, truck traffic, train traffic and other air quality 
sources but our requests have been denied. We have repeatedly requested a method to 
check if industry is in compliance with their permit and that has been denied. I want the 
SIP to strengthen protections for state residents and I want regulations to be clear and 
focused on citizen health. I have the following observations and comments on the 
proposed SIP document. I believe that everything that is a state requirement needs to be 
included in the SIP and that all regulations be federally enforceable.  
 
I looked at the “overview chart” that had columns indicating those items were “revised”, 
“new” or “removed”.  None of those items had dates to indicate when those changes were 
made.  Did these changes go through any kind of process?  Was the public invited to 
comment on these changes?  The lack of information regarding the current status of these 
provisions is disturbing.   
 
I want to have the State of Washington toxic air pollutant rules approved and adopted by 
the EPA under Section 112(l).  Our state laws are more stringent than EPA minimums 
and I want them adopted by EPA so they are federally enforceable.  
 
Why is Ecology leaving material out of the SIP?  For example, I disagree that the 
“Definition” can be eliminated from the SIP.  Removing WAC 173-400-030 (definitions) 
removes the state’s more stringent definitions from federal enforceability.  For example, 
this would leave out the requirement for allowable emissions (-030(5)) that require new 
sources to meet future emissions limitations.  This would equate to the use of Tier 4 vs 
the Tier 2 in Quincy.  Also, the “emission rate of a source [is] calculated using the 
maximum rated capacity” unless it is under a federally enforceable permit limit.  This 
would not be in the SIP and therefore not federally enforceable.   
 
I am requesting that Ecology include all the regulations in the SIP so that the state’s more 
stringent provisions are indirectly included through -110, -112, -113, and -171. 
 
I remind Ecology that the emergency engine rule under 173-400-930 is not supported by 
statute, which requires BACT on all pollutions sources.  Ecology is not submitting -930 
regarding emergency engines because it would be found to be inconsistent with state 
statute.  
 
State statute does not distinguish between major and area (non-major) sources.  State 
statute recognizes (23) “Stationary source” meaning any building, structure, facility or 
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installation that emits or may emit any air contaminant. Ecology has created a new 
section.  Permitting of major stationary sources and major modifications to major 
stationary sources 700-930.  This new section impermissibly includes exemptions for 
emergency engines (>500hp but less than 2000hp) for the NOC application process: 
exempts area (non-major) sources from PSD requirements.  
 
Ecology has not included any provisions regarding precursors to ozone or PM2.5 except 
in non-attainment areas.  This is contrary to EPA’s directive.  
 
By reducing the air quality requirements, while upholding clean air authorities rights to 
retain their more stringent standards, the state has subjected areas of the state without 
clean air authorities to less stringent standards.  Areas subject immediately to the less 
stringent standards are rural Washington State with high poverty and minority 
populations.    
 
No state, or state agency is allowed to reduce emission limitations already in a SIP.   
42 USC 7416 (2)  This anti-backsliding provision is intended to protect our air quality 
and deter industry influence on those charged with protecting out health.   
 
Ecology has applied a “community wide approach” to the permitting process in Quincy.  
I have looked at the state guidelines and I cannot find the basis for this procedure in 
statute.  I have asked for background on the adoption of the rule and have received no 
response.  Is “community wide” part of the state’s regulatory guidelines or was it 
invented to be applied to Quincy in order to allow multiple data centers inside this city?  
 
I want the state guidelines to allow for citizen requests for air monitoring to provide 
accurate emission information from toxic air sources.  I am requesting air monitoring for 
Quincy so we can have accurate real-time data not modeling for our permits.  
 
Throughout the permitting process in Quincy for this flock of data centers, citizens have 
requested data on compliance with permits once the data center is up and running.  We 
have had multiple power outages in our area from storms, electrical malfunctioning of 
equipment and human error.  We have witnessed the dark diesel emissions from the 
stacks of the generators and we know those engines are running.  The data centers have 
specific hourly limits on generator operation yet there is no way for local residents to 
know if the data center is within their permit limits.  I would like language in the SIP to 
allow for citizens to know the operational hours of the data centers.   
 
I appreciate this opportunity to be involved in the SIP revision.  I have made my 
comments based on the July 2, 2013 paperwork because I did not receive any documents 
and I had this information forwarded to me.  Today I learned there is a newer document 
but I do not have time to review this paperwork at this time.  I am on an Ecology 
emailing list but I did not receive any notification or documents for comments on the SIP.  
Since I have been actively involved in air quality issues since 2009, I do not understand 
why I was excluded from notification.  I have tried to read and understand the many 
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aspects of the air quality permitting process but I do not believe the regulations are 
designed to be understood by the general public.   
 
The specific part of the regulations that needs repair and attention is there are no 
regulations that allow the public to see, read and understand if an industry, that receives 
an air operations permit, is operating within the limits of that permit.  I was present at the 
Microsoft presentation before the Pollution Control Hearings Board and the operator of 
the Quincy Microsoft facility told the Board that the Microsoft facility would operate 
their diesel engines as long as necessary to keep the facility operational in the event of a 
widespread power outage.  I believe each and every one of the Quincy data centers would 
operate their 141 diesel engines as long as necessary in the event of a power outage.  
Electrical power is not perfect and I believe that a widespread outage in inevitable in 
Quincy.  When those diesel engines operate without emission controls, my community is 
at risk.  Right now there is a haze over my community and I believe that haze is man 
made and is composed of diesel particulates.  That haze is avoidable and regulations 
should have been imposed to keep the air clean.   
 
Sincerely,  
 
Danna Dal Porto 
16651 Road 3 NW 
Quincy, WA 98848 
 
 
 
 

mpea461
Typewritten Text
37



 

 

September 19, 2013 

 

 

Department of Ecology 

ATTN: Anya Caudill 

PO Box 47600 

Olympia, WA 98504-7600  

 

RE:  Air Quality Permits for adoption into SIP 

 

Dear Ms. Caudill: 

 

There are currently six (6) data centers located in Quincy, WA that have been permitted to install 

and operate a total of 158 locomotive sized diesel engines.  Each of these data centers – 

Microsoft, Dell, Intuit, Yahoo!, Sabey-Intergate and Vantage – has requested to voluntarily limit 

their emissions.  Regulatory orders that limit a source’s potential to emit must be federally 

enforceable and adopted into the State Implementation Plan (SIP).  40 CFR 52.2495 

 

Attached please find a copy of each of these permits – except Intuit’s -- for inclusion in the SIP.  

Intuit’s Approval Order is not available online for the public, but I request that it and other 

facilities operating under regulatory orders that limit their potential to emit be included in the 

SIP.  Others may be found at: http://www.ecy.wa.gov/programs/air/tier2/Tier2_final.html. 

 

Celite, also located in Quincy, operates under a voluntary emission cap and its permit must also 

be federally enforceable.  Please see that it is also included in the SIP application to the EPA. 

 

Thank you. 

 

 

 

Patricia Anne Martin 

617 H St. SW 

Quincy, WA  98848 

(509) 787-4275 

 

 

Attachments: 

 Yahoo! Approval Order 11AQ-E399 

 Microsoft Approval Order 10AQ-E374 

 Dell Approval Order 11AQ-E421 

 Sabey Intergate Approval Order 11AQ-E424 

 Vantage Approval Order 12AQ-E450 

 Celite 10AQ-E339 
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September 16, 2013 

 

 

Department of Ecology 

ATTN: Anya Caudill 

PO Box 47600 

Olympia, WA 98504-7600  

 

RE:  SIP Submittal  

 

Dear Ms. Caudill: 

 

Please accept my comments regarding Ecology’s proposed amendments to the Washington State 

Implementation Plan (SIP).  Washington’s air quality statutes, intended by our legislature to be 

more protective than federal minimums, are only as good as their implementation and 

enforcement.  Because Ecology has a reputation of ignoring, undermining and preempting this 

authority, the citizens of Washington State need the state’s more stringent regulations adopted 

into the SIP for federal enforceability.  Accomplishing this provides the citizens with additional 

EPA oversight, enforcement, and a citizen suit provision provided by the federal Clean Air Act.  

42 USC 7401, et seq. 

 

Maintaining the state’s more stringent air quality regulations, which is the state’s prerogative 

under 42 USC 7416, requires retaining existing language currently in the SIP providing for 

regulation of other air pollutants and establishing more stringent emission limitations than 

required by federal law.  EPA’s and Ecology’s claim that SIPs can only contain the criteria 

pollutants, is not supported by the Congressional record.  95
th

 Congress, 1
st
 session, H.R. 95-294, 

p 68
1
 (see attached) 

 

Washington’s air quality will only be as good as the implementation and enforcement of its 

regulations.  For this reason, all of Washington State’s clean air regulations, WAC 173-400, -460 

and others, must be adopted into the SIP to become federally enforceable.  Ecology relies on a 

1985 letter (Appendix C) that suggests that Ecology is prohibited from submitting its more 

stringent regulations into the SIP because they are “non-criteria pollutants”.  Reliance on this 

document is inappropriate.  The Clean Air Act Amendments of 1990
2
, which supersedes this 

interpretation, specifically allow for the adoption of a state’s more stringent air quality 

regulations.  Read in conjunction with the earlier interpretation of Bleicher and 42 USC 7416 

providing for the state’s prerogative to set more stringent standards, the statute clearly provides 

                                                      
1
 Bleicher,Samuel A., "Economic and Technical Feasibility in Clean Air Enforcement Against 

Stationary Sources," 89 Harv. L. Rev. 316-354 (December 1975) 
 
2
 S. 1630,101st CONGRESS, 2d Session.  (l) State Programs- `(1) Each State may develop and 

submit to the Administrator for approval a program for the implementation and enforcement … 

of emission standards and other requirements for air pollutants subject to this section. 42 USC 

7412(l)  
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states the rights to set standards that are more stringent than the NAAQS and adopt them into the 

SIP for federal enforceability. 

 

Additionally, 42 USC 7416(2) prevents backsliding under the CAA: 

 

“…if an emission standard or limitation is in effect under an applicable implementation 

plan …, such State or political subdivision may not adopt or enforce any emission 

standard or limitation which is less stringent than the standard or limitation under such 

plan or section.” 

 

Ecology lacks statutory authority to weaken the state’s SIP.   

 

Ecology also lacks authority to adopt the diesel engine rule found under WAC 173-400-930.  

Ecology is not attempting to adopt this exemption into the SIP, because the agency knows they 

do not have statutory authority to do so.  Instead, the agency intends to keep this as a state only 

rule: not enforceable in federal court and blocking EPA’s ability to intercede for Washington 

residents. This kind of manipulation is typical of Ecology.  Washington statute provides no 

exemption from the requirement to employ BACT on all sources requiring a notice of 

construction.  RCW 70.94.152(10)   

 

Ecology has been reminded by EPA that minor NSR must account for precursors of PM2.5 and 

ozone.  Rather than do so, the state intends to remove the minor NSR from the SIP by combining 

-110, -112 and -113 into one permitting process that is limited to major sources.  These revisions 

should not be adopted.  The existing rule in the SIP is more stringent because it applies to both 

minor and major sources, and sets a more stringent increment in areas that are in attainment or 

unclassifiable.  Being more stringent and in the existing SIP, it cannot be weakened.  42 USC 

7416(2) 

 

The minor NSR requires precursors to be PM2.5 and ozone to be considered, but I do not find 

this accounting in the rule changes.  

 

I am requesting that Ecology retain all the sections of WAC 173-400 that are proposed for 

removal from the SIP, and that Ecology include the state’s original air toxics regulations (pre-

2009) for adoption under Section 112(l) authority into the SIP as was originally planned in 1995.  

It was not the people of the State of Washington who objected to the inclusion of the state toxic 

air regulations; it was a couple of industries.  

 

The WAC 173-460, while not directly adopted into the SIP, was indirectly adopted through 

definition.  Definitions that Ecology is now attempting to remove (173-400-030(91) and 173-

400-030(3)(b)(i)) to weaken the SIP and relegate it to criteria pollutants only.  Re-defining “air 

contaminant” to limit its applicability to criteria pollutants (173-400-030(3)(b)(i)) and removing 

reference to “toxic air pollutant”  removes the requirement to comply with the WAC 173-460s. 

This is back sliding and is prohibited.  42 USC 7416(2) 

 

Clean air is the right of all people to enjoy, and the responsibility of all industry doing business 

in Washington State to protect.  Please incorporate our WAC 173-460 air quality regulations into 
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the SIP so we can hold Ecology accountable for properly implementing and enforcing the 

legislatures mandate to protect air quality for future generations. 

 

Please do not adopt any of the revisions that are less stringent than the existing SIP and do not 

remove any of the regulations currently in the SIP.  We will all breathe easier with more options 

to ensure the air quality laws are properly implemented and enforced. 

 

Thank you for the opportunity to comment. 

 

Sincerely, 

 

 

 

Patricia Anne Martin 

Former Mayor, Quincy WA 

617 H St. SW 

Quincy, WA  98848 
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From: Patty Martin
To: Caudill, Anya (ECY)
Subject: SIP early comment
Date: Wednesday, August 28, 2013 10:21:56 AM

Anya,

Please check the citation for the conflict of interest.  I believe it is
incorrect.

Patty

--
Patricia Martin
Safe Food and Fertilizer
617 H St. SW
Quincy, WA  98848

A project of Earth Island Institute.

mailto:martin@nwi.net
mailto:ACAU461@ECY.WA.GOV
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From: Patricia Davis
To: Caudill, Anya (ECY)
Subject: RE: wood smoke issues
Date: Tuesday, September 17, 2013 7:06:04 PM

hello again Anya

sorry for the extreme tight time available right now. I think there are a few CORE problems.  per my
email  sent to margo thompson 9/9/2013 there is considerable difficulty getting assistance to people
suffering under outrageous levels of COMMERCIAL - RESTAURANT  wood smoke. Multiple agencies
'pass the buck' and the result is that these wood burning pizza places, wood burning BBQ places, and
restaurants that use charcoal are creating excessive smoke that without a doubt hinders public
health and is certainly a nuisance beyond that.  As you likely know:  1,000 Washington residents will
die prematurely from exposure to wood smoke particulate.  Additionally, that the American Lung
Assoc determined that wood smoke enters neighboring property with all the windows and doors
closed.  Also wood smoke is clearly a carcinogenic and health hazard and that is well documented
for decades via valid and replicated research.  (check burning issues website for citations)  and of
course we all know the EPA, 1991:  wood smoke is 12 times more toxic than a cigarette (actually 2nd
hand smoke - so therefore even more lethal)   Also that the American heart assoc. found CAUSALITY
between air pollution and heart disease. Wood smoke is most certainly a prevalent air pollutant.

We need to do a better job of requiring commercial wood burning/BBQ/food trucks/ mobile
catering/ etc  and require of them the same standards that are required of regular homeowners (to
have a CERTIFIED wood burning device to greatly reduce emissions)  Why in the world would a wood
burning restaurant (note: when I use the term restaurant I am referring to ALL  commercial and
licensed food generating businesses)   - which involves massive numbers of hours and day after day,
year after year have no air filtration requirements?  it seems it slipped through the cracks. Or
perhaps it was lobbying by the BBQ industry that managed to get the Fire Dept memo for
intervention in this arena to specific exclude BBQ and have no possible intervention for people being
choked to death with smoke on and on?  (see the email that I wrote to PSCA, DPD,  on this)  
UTTERLY  AMAZING !!  UNFAIR!

We need to require that all food businesses/restaurants have at least the emission standards of a
home owner. This needs to take place on multiple levels and in particular relative to licensing and
mechanical permits. And that license can be withdrawn if not in compliance.

On a completely other pathway two main issues:

1)  given the high level of deception/manipulation around the 'only source of adequate heat' for
wood burning residentially - the 'burden of proof' must be on the homeowner with severe penalties
(along the lines of makes false statements and legal recourse for having manipulated the intention
of that 'loop hole'.  There are multiple methods to warm up a residence and they should be required
prior to allowing filthy air pollution to harm the health of innocent babies, children, and others who
live near a wood burning home.  1) close off a room (even a blanket can do that)  2)  boil some
water: increased humidity increases heat 3)  use an Emergency Blanket (they are lighweight and
very inexpensive:  $5 ) over themselves to hold in body heat  4)  dress in layers  5)  drink hot liquids. 
And there are many more ways to warm up.  One need (to keep warm) does not FAIRLY offset the
other: of being able to simply breathe.  When we have wood smoke around here you cannot open
the window for any fresh air:  there is none!  Our home is filled is smoke- inside.  So those people
need to mitigate their situation - not harm others health and shorten their live. this is a serious -
killer - issue.  Smoke is not a smell - it is a known killer. The agencies that are supposed to protect us
- need to do that not take excuses that can be deceptive.

2) There is a DISTINCT  difference in urban and rural areas for the use of wood burning.  In Seattle it

mailto:tapestry4@gmail.com
mailto:ACAU461@ECY.WA.GOV
mpea461
Typewritten Text
137



is unlikely that literally anyone "has no other adequate source of heat"  Why? We have assistance
for insulating, and heating homes.  We have multiple sources of methods of generate heat:  electric,
gas, etc. 

In rural areas a home could find it more difficult to access multiple sources of heat and assistance.

therefore, there should be different laws for urban versus rural.  Rural more lenient with regard to
wood smoke.  urban very stringent. Urban areas have much higher population density - therefore
more people are impacted by wood smoke.  also, as mentioned, urban areas have more heat
options. And I add to that in Seattle if it is rental property the landlord is now required to be
licensed and most certainly MUST  provide 'adequate heat' for renters.    Also Seattle voted for laws
that protect them from cigarette smoke. That speaks volumes. Regretfully the average citizen does
not realize that being in cigarette smoke is far less dangerous than breathing in wood smoke. Wood
smoke is not only more toxic, but of much greater volumes (chimneys smoking - and in the case of
wood burning restaurants:  it can be hour after hour after hour............day after day...........month
after month.......with NO  RELIEF  from wood smoke.  No way to get an intervention from  ANY 
agency

 

3)  That brings me to my final and very serious stand:  The old brochure from ECY specifically
mentioned  Nuisance Laws.  I am going from recall right now - but basically it stated that "any odor
or smoke that interferes with the health or enjoyment of property of your neighbor is illegal"

Then that helpful reference disappears - and i fought hard to get 'something' back in. It is still too
weak

the woman who owns the apt. building 'eating' smoke on and on from the BBQ place said         (with
great intensity and frustration) that she had called everyone, every place and tried everything - and
no one can/will help.  that the smoke (so much smoke I had called the fire dept. thinking garbage
was on fire behind a fence) goes on and on - with no way to get it stopped.  Well, one way is
nuisance laws.  Problem:  most citizens don't know about it.  Problem:  the laws are not well enough
written for a person who hires an attorney to actually feel confident that after all the time, $ for an
attorney, and willingness to 'stand up' (which can be met with threats, retaliation, and in my case:
an increase in smoke along the lines of 'don't tell me what to do'  (I am a cancer survival - and wood
smoke is beyond words deadly for me) 

what in the world is left for the average person?  How do we get remedy? It seems there is no
remedy with regard to commercial/restaurant/catering truck/mobile wood burning pizza catering. 
That is not right at the deepest level.  People should not have to go through this !  There has to be a
remedy !  People should not be forced to breathe in heavy wood smoke - hour after hour.......day
after day..........month after month....... with NO RELIEF.

PLEASE  PLEASE  pass this email along and put your heart and souls into helping those of us that
suffer under volumes of smoke that are crushing to health.  And it is worse yet when there is no
remedy.  Please help !  please !

patricia davis, seattle

feel free to email this 'where ever'   We need an intervention and some help. We are literally choking
to death! The win-win is: they keep cooking yummy things and CONTAIN  their smoke and odors.   
And on the other topic: than  Nuisance laws get some predictability and teeth into them, and that
permits for food entities not be granted unless they contain smoke and odor - no matter 'who' is
doing the cooking.
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thank you 

 
From: Patricia Davis [mailto:tapestry4@gmail.com]  
Sent: Monday, September 09, 2013 10:25 AM 
To: Thompson, Margo (ECY) 
Cc: 'Craig Kenworthy' 
Subject: RE: wood smoke issues 
 

good morning Margo- and yes, PLEASE,  send my email to everyone who can help. This is a serious issue 
and one that is an increasing problem: we are getting more and more commercial pizza and BBQ places 
that emit unrelenting, excessive, choking amounts of smoke with ZERO regulations.  Given the known 
health hazards of smoke this is ridiculous.  Additionally, it is required that residential wood stoves, for 
example, be certified and yet we have no effective regulation of commercial entities that indeed can be 
generating smoke - NON  STOP   ............. HOUR  AFTER  HOUR  .......... and there is no remedy 

That is a reason I have been adament about ECY keeping the reference to Nuisance Laws and also 
getting Legislation in place that gives a regular citizen half a chance to prevail in court. This poor woman 
who owns the apt. building directly downwind of Jones BBQ here in West Seattle has lost tenants, has 
made complaints to the Fire Dept. and Puget Sound Clean Air - only to have the 'buck passed' (read 
Diane Davis, DPD letter below) and find she has no pathway to impact the smoke.  She suffers under (as 
do many living by these wood burning commercial food entities) from massive smoke exposure, impact 
on her business (people move away from the apartment to get away from breathing in smoke day after 
day......on and on. 

Seriously, there NEEDS  to be a way for people to have remedy in these situations. They are being forced 
to breathe UNFILTERED smoke - for 40 or more hours per week - every single week.  Week after week, 
and year after year with NO REGULATION.  That is pitiful that a homeowner needs a certified wood 
burning device (and likely most homeowners do not burn continuously for 40 or more hours per week) 
and a commerical entity does not.  RESTAURANTS  are required to filter their cook smoke - why in the 
world is that not required  - and at an even higher level - for a WOOD  BURNING  restaurant ?  They 
generate more smoke than a 'normal' restaurant and simply put up a steel flu and they are 'good to 
go'......all in compliance while people and children suffer with breathing and perhaps an end point 
cancer. 

Again: we  NEED   

1)  Legislation that REQUIRES  at least as much smoke filtering as a homeowner, and I think even more 
stringent standards:  such as no smell or smoke 

2)  As ECY,  EPA and PSCA  address non-compliance it is also necessary to take into account 
COMMERCIAL  WOOD  BURNING  and 1)  above 

mailto:tapestry4@gmail.com
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3)  We need to educate the public about the toxicity of wood smoke  (12 times more toxic than a 
cigarette, EPA, 1991 gets through to the average person no matter what their education level/ability to 
comprehend complex issues) 

4)  We MUST be able to set up a legal process that takes wood smoke seriously (reminder: Seattle 
VOTED  not to allow smoking in public places  that speaks volumes:  people are getting smart about their 
health and becoming more educated as a public.  Regretfully most people do not truly understand the 
toxicity of wood burning smoke)  Anyway:  There must be a route for some remedy than can be relied 
on.  Nuisance laws were written to intervene on people who are suffering in their own homes.  It states 
(which used to be in the ECY bulletin) that any odor or smoke that interferes with the health or 
enjoyment of property is illegal. Ok, that is step one (get that back into the handout and educate the 
public they do not have to endless suffer or perhaps die later so some commercial entity can make $ and 
poison their air with no consequence whatsoever)    Next there MUST  MUST  MUST  be some laws 
written that assist a person to prevail in court if they go so far as to hire a private attorney and pursue 
choking on smoke (day after day) in court.  Nuisance Laws are there for a reason.  And more laws needs 
to be written to protect the public. We have a RIGHT  TO  BREATHE.    I understand this woman's 
absolute frustration: she hits wall after all after wall.....and she is breathing smoke that I actually 
thought was a flat out fire when I drove by.  No recourse.  That is heartbreaking and also irresponsible 
by those parties that are supposed to help protect the air. 

 

Please advise if this letter can be part of public comment for what is being worked on currently. Also 
please forward this entire email 'everywhere' and let's get busy cleaning up the air on a commercial 
level as well.   

 

cc: Craig Kenworthy, PSCA 

Thank you 

patricia davis 

 

From: Patricia Davis [mailto:tapestry4@gmail.com]  
Sent: Friday, September 06, 2013 7:07 PM 
To: 'Davis, DianeC' 
Subject: FW: wood smoke issues 
 

Hello again diane - It has been a hectic summer !   Today I was driving into our Alaska Street Junction 
here in W. Seattle and drove past what I thought was a fire. I had no time to stop right then,but did call 
911 and reported it. Afterwards I did drive by again and saw the massive billows of smoke were still 
there. I parked and walked up to  the source and it was an unattended BBQ activity by Jones BBQ.  I did 

mailto:tapestry4@gmail.com
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get some photos of the smoke and source.  As I stood there I noticed an apartment building with 
multiple vacancy signs out (basically 'eating' the smoke from this activity) and I called the number. I 
spoke briefly with the woman who either owns or manages the apartment building and she said has 
tried 'everything' to get that smoke handled with no success.  She had someone come in, so we had to 
cut it short,but I will telephone her back and try to understand what she has tried.   She did mentioned 
she tried Puget Sound Clean Air, and the Fire Dept and could got nowhere.  I could tell she was so 
distressed and upset on breathing in THAT much smoke - OMG !   

So then I went over to  Fire Station  (who had responded to my 911 call - thinking it was like garbage on 
fire behind a fence)  I was advised they have had many complaints about Jones BBQ and printed me the 
code for their response.  He showed me that BBQ fires specifically have NO REGULATION  whatsoever 
and it even states they are unregulated (CAM 5022 document.  CAM means  Client Assistance Memo 
entitled:  Recreational and Cooking Fire Regulations, updated Nov. 2009))  I quote:  "Barbeques (has it's 
own headline)  "Use of barbecues for cooking is nto regulated in the City of Seattle".   and then it 
changes topics. 

He said the Fire Dept is in a hard place because they can't write a citation for something that can't be 
backed up with code  - which makes sense.  After more inquiry I determined that the Fire Marshall's 
Office keeps records on 911 calls and also when the fire truck dispatches/complaints.  Although the 
names may be private, he felt that there would be numerous Fire Dept calls/complaints about 
commercial BBQ (and other BBQ) and that it appears to be an issue upsetting a number of people. But, 
again: that the Fire Dept can only enforce the code with regard to residential fires (eg:  the fire must be 
25 feet from any combustible structure or material; a fire extinguishing equipment must be readily 
available (bucket of water, charged garden hose, or fire extinguisher with 4-A rating; and be not more 
than 3 feet in diameter and 2 feet high (there are more items,but those seem the most essential to note 
here) 

Clearly these excessive smoking producing commercial entities are a nuisance and yet no effective 
intervention (for the health of the public:  this is the air we breathe. Wood smoke is a known 
carcinogenic and toxic!  We decided, as a City not to smoke, but allow these entities to puke out smoke 
hour after hour after hour with zero regulation or intervention. 

Something must be done.  I find it irritating that a private citizen, such as myself, has to work their tail 
off on things like this that are a no brainer scientifically with regard to health issues. Additionally, that 
myself and others attempt an intervention, but none takes place.  I have heard from multiple sources 
that this is the terrain of Puget Sound Clean Air. 

I wrote you to ask if i can forward your email to me (below) and this email I am writing to Craig 
Kenworthy, Director of Puget Sound Clean Air. Please advise 

Additionally, the public can go before the Board of Directors of Puget Sound Clean Air (which I did last 
year) and I will do that as well. 
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And lastly I would like to forward our emails to Dept of Ecology and EPA and get the ball rolling there - as 
well as make contact with the entities you advised me of in the email below.  I am exceptionally busy, 
but someone needs to pursue this - and I guess that buck stops here.   

Please advise if you email can be readily forwarded around. And on my end:  certainly forward my email 
around.  This is a serious issue and people should not have to choke on smoke where they live. 

I appreciate your email and contacts. thank you for taking that time and again:  please feel free to 
forward my email (actually I ask you to) to 'others' 

best regards, 

pat davis 

 
From: Patricia Davis [mailto:tapestry4@gmail.com]  
Sent: Thursday, July 25, 2013 10:13 PM 
To: 'Davis, DianeC' 
Subject: RE: wood smoke issues 
 

hello diane and THANK YOU   THANK YOU  for this follow up.  I have worked a very long day (it is 10 pm) 
so I printed this and I will read in detail tomorrow.   

thank you DEEPLY !! 

patricia 

From: Davis, DianeC [mailto:DianeC.Davis@seattle.gov]  
Sent: Thursday, July 25, 2013 12:54 PM 
To: Patricia Davis (tapestry4@gmail.com) 
Subject: wood smoke issues 
 

Patricia Davis 
tapestry4@gmail.com 
 
Dear Patricia: 
 
Sorry for the delay in responding.  I am sorry too that the smoke from Pizzeria 22 (4217 SW College St in 
our system) continues to be a problem.  As you know, the codes we enforce allowed the construction of 
this establishment, and the required building and mechanical permits were obtained. 
 
When this issue first came to my attention two years ago, I contacted Puget Sound Clean Air Agency 
(PSCAA) and was told they do not regulate or permit restaurants or their equipment, instead referring 
complainants to the health department.  But, Seattle - King County Public Health told me that PSCAA is 
the resource for all outdoor air issues in the state even if the source comes from a restaurant (which is 
also what I concluded when I looked at the statutes and rules). The health department has no authority 
over outdoor air quality and they refer people back to the PSCAA.  A frustrating situation. 

mailto:tapestry4@gmail.com
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Why wood-burning commercial ovens are permitted and why the regulations don’t do more to control 
emissions are questions outside my workgroup’s authority and jurisdiction.  It appears to me that a code 
or law change is necessary.  That would be an issue for our legislators.  DPD does have a mechanism to 
request a code change, which I learned about only recently (I previously had directed customers to their 
City Council representatives for code changes, which is also an option).  Please see our Tip 110, 
Requesting a Code Amendment, available here: 
http://web1.seattle.gov/dpd/cams/camdetail.aspx?cn=110.  This would be a technical code issue, 
involving the requirements for ventilation (mechanical) systems.  It may be that the change needs to be 
at a higher level such as the state legislature, but this would be a place to start. 
 
Here are some people in DPD who are closer to this issue and would be more likely to be able to answer 
your questions about current law relating to mechanical systems and the likelihood of changes to our 
codes in the future as well as what the inspector evaluates in the field when investigating this type of 
complaint. 
 
Technical code information and plan review:  Mechanical Plans Engineer Supervisor Shailesh Desai, 206-
233-7860, Shailesh.desai@seattle.gov.  His supervisor is Andy Higgins, Manager, Construction Plans 
Administration, 206-615-0568, andy.higgins@seattle.gov. 
 
Code Development: Code Development Manager Maureen Traxler, 206-233-3892, 
Maureen.traxler@seattle.gov.  She reports to Chief Engineer & Building Official Jon Siu, 206-233-5163, 
jon.siu@seattle.gov. 
 
Inspections:  Victor Keys, Mechanical Inspector Supervisor, 206-684-8449, vic.keys@seattle.gov.  His 
supervisor is Dave Cordaro, Construction Inspections Manager, 206-683-7933, 
dave.cordaro@seattle.gov. 
 
I wish I could be more helpful but unfortunately my workgroup’s responsibilities do not include this 
issue and I do not have the resources to focus on it. 
   
Sincerely, 
Diane Davis 

 
Diane C. Davis 
Code Compliance Manager 
 
City of Seattle 
Dept of Planning & Development (DPD) 
 
700 5th Av, Ste 2000 
P O Box 34019 
Seattle, WA  98124-4019 
 
206-233-7873 (direct line) 
206-615-1812 (fax) 
dianec.davis@seattle.gov 
 
Building a Dynamic and Sustainable Seattle! 

http://web1.seattle.gov/dpd/cams/camdetail.aspx?cn=110
mailto:Shailesh.desai@seattle.gov
mailto:andy.higgins@seattle.gov
mailto:Maureen.traxler@seattle.gov
mailto:jon.siu@seattle.gov
mailto:vic.keys@seattle.gov
mailto:dave.cordaro@seattle.gov
mailto:dianec.davis@seattle.gov
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From: swanrobinson@gmail.com
To: ECY RE AQComments
Subject: pollution prevention
Date: Saturday, August 10, 2013 9:47:43 AM

I would like to see more air prevention measures taken with industrial dust created by
moving vehicles and equipment on unpaved or gravel roads. I live near such a problem and
very often affected by the dust created into the air. I have worked as an Environmental
Health and Safety Professional with a local University working to keep our environment
clean and healthy. I have also studied the effects of dust pollution in Arizona that is very
toxic to humans, called valley fever. The dust created by farming and vehicles near
residential areas in our state contains toxics from weed sprays and numerous organic
materials including silica. Some of this can be prevented by reasonable measures and should
be implemented in best management practices. 
My neighbors are renting from the local farm and afraid to complain to the owners for fear
of some reprisal.  They get a daily dose of dust that covers their house every dry day. Please
include dust pollution in your proposal.
Sincerely,
Monte R. Robinson
8618 Ershig Road
Bow, Washington 98232  

mailto:swanrobinson@gmail.com
mailto:AQComments@ECY.WA.GOV
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From: ptawdirector
To: ECY RE AQComments; Pritchett, Nancy (ECY)
Subject: Ch173-400WAC SIP Revision, comments
Date: Friday, September 20, 2013 8:44:16 PM

September 20, 2013
Department of Ecology ATTN: Anya Caudill PO Box 47600 Olympia, WA 98504-7600

RE: SIP Submittal

Dear Ms. Caudill:

As requested earlier, the material in Ecology's proposed amendments to the Washington
State Implementation Plan (SIP) is extensive, and time has been short. Thus a two-week
extension is requested and would be greatly appreciated in order to read and comment
more closely. 

At the very least, please accept this comment and add it to the voices that you have
heard: I have read and concur with the comments and conclusions offered by Patty Martin
of Quincy WA in her letter of September 16, 2013.

In particular, to quote:

"Please do not adopt any of the revisions that are less stringent than the existing SIP and
do not remove any of the regulations currently in the SIP. We will all breathe easier with
more options to ensure the air quality laws are properly implemented and enforced."

Thank you for your attention,
Yours truly,
Gretchen Brewer, Director
PT AirWatchers
PO Box 1653, Port Townsend WA 98368
360-774-2115 
ptawdirector@zoho.com  •   ptairwatchers.org

mailto:ptawdirector@zoho.com
mailto:AQComments@ECY.WA.GOV
mailto:npri461@ECY.WA.GOV
mailto:ptawdirector@zoho.com
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From: ptawdirector
To: ECY RE AQComments; Pritchett, Nancy (ECY)
Subject: Request for Extension re Ch173-400WAC SIP Revision
Date: Friday, September 20, 2013 4:28:41 PM

Hello --

As an individual and on behalf of PT AirWatchers, I respectfully request a two-week
extension to respond to the proposed revised Ch173-400WAC SIP.

Although the public comment period opened on August 9, many of us in the
environmental community only learned of it in the week of September 9. In addition to
learning of it a full month after the comment period opened, my agenda has been full
enough to preclude giving the revisions any review, much less the review that they merit. 

Others that I've communicated with express the same concern about learning of the
period at this late date, and because the State's Implementation Plan directly affects work
that we are involved in, want time to look more closely at the proposed plan.

At the very least, I would like to weigh in upon first scan, some of the revisions seem to
unnecessarily weaken laws that should be strengthened, and look for stronger protections
for the benefit of all.

Thank you for your attention,
Gretchen Brewer

Gretchen Brewer, Director
PT AirWatchers
PO Box 1653, Port Townsend WA 98368
360-774-2115 
ptawdirector@zoho.com  •   ptairwatchers.org

mailto:ptawdirector@zoho.com
mailto:AQComments@ECY.WA.GOV
mailto:npri461@ECY.WA.GOV
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September 20, 2013 

Ms. Anya Caudill 
Washington Department of Ecology 
Air Quality Program 
P.O Box 47600 
Olympia, WA 98504 

Dear Ms. Caudill: 

The Association of Washington Business (AWB) is providing comments on a Department of 

Ecology (ECY) proposal to submit portions of Chapter 173-400 Washington Administrative 

Code for incorporation into the Washington State Implementation Plan (SIP). 

Formed in 1904, the AWB is Washington’s oldest and largest statewide business association, 

with more than 8,100 members, including the Western States Petroleum Association (WSPA) 

and the Northwest Pulp & Paper Association (NWPPA). AWB serves as both the state’s 

chamber of commerce and the manufacturing and technology association. 

AWB has reviewed the public comments submitted by WSPA and NWPPA and fully agrees 

with their positions. 

More specifically, AWB recognizes and generally supports ECY’s effort to update the rule 

and its application to the Environmental Protection Agency (EPA) for inclusion in the SIP. 

AWB also appreciates ECY’s intent to omit several provisions “that are not related to criteria 

pollutants regulated under the SIP or not essential for meeting and maintaining the National 

Ambient Air Quality Standards (NAAQS),” and for ECY’s overall support of the notion that 

non-criteria pollutant regulations cannot be part of the SIP.   

Given recent court challenges over the SIP, AWB encourages Ecology officials to further 

clarify their intent by adding language that definitively limits the scope of the SIP to criteria 

pollutants. Confusion may continue to exist on whether non-criteria pollutants are 

regulated through the SIP.    
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AWB also requests that ECY officials limit the scope of the Prevention of Significant 

Deterioration (PSD) permit requirements by omitting the rules proposed for SIP 

incorporation paragraphs (i) through (v) of subsection (4) (a) of WAC 173-400-720. This 

section could be interpreted to expand PSD permit conditions beyond what has been 

approved in the SIP.  

Thank you for your consideration of these requests. I am available if you have any 

questions.  

Sincerely, 

Michael Ennis 

AWB Government Affairs 
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Ms. Anya Caudill
September 20,2013
Page 7

In summary, WSPA and NWPPA support Ecology's plan to submit the Proposal for SIP

incorporation, with two caveats. First, we recommend that Ecology include language in its

support document further clarifying Ecology's intent that EPA limit the SIP to regulation of

criteria pollutants to achieve and maintain the NAAQS. Second, we urge Ecology to omit from

the proposal WAC 173-400-nO( 4)(a)(i) through (v), until Ecology has a chance to revise these

provisions to limit the scope of the Clean Air Act requirements that must be enforced through

PSD permit conditions.

Thank you for considering these comments. We respectfully request you to urge EPA to

expedite review of the SIP submittal according to the schedule provided in Section 11O(k) of the

CAA. Please call either of the undersigned representatives if we can provide any additional

information in support of the recommendations described in these comments.

Very truly yours,

~f.~<J
/rrank E. Holmes

Director, Northwest Region
Western States Petroleum Association
(360) 352-4506

Christian M. McCabe
Executive Director
Northwest Pulp & Paper Association
(360) 529-8638

Cc: Maia Bellon
Stu Clark
Alan Newman

74499459.20052991-00002
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Cohen, Matthew 

From: 	 Pritchett, Nancy (ECY) <npri461@ ECY.WA.GOV > 

Sent: 	 Thursday, August 08, 2013 10:40 AM 

To: 	 Cohen, Matthew 

Subject: 	 follow up to you VM 

Hi Matt, 

Regarding your request to revise 173-400-720, we don’t currently have 173-400 open for rule making. But we will 

consider your proposed changes the next time we revise the rule. While I don’t have a set date for the next rule revision 

for 400, I would anticipate that we will open it within the next few months. We will let you know when we are getting 

ready to open 400 for revisions. 

Please let me know if you have any questions. 

Thanks, 

Nancy 

Rules and Planning Unit Manager 
Air Quality Program 
Washington State Department of Ecology 
360-407-6082 
Fax 360-407-7534 
nancy.Dritchett(äecy.wa .gov  

Please consider the environment before printing this e-mail 
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Melanie Forster: 

I’m Melanie Forster, hearings officer for this hearing. This evening, we are to conduct a hearing on 
including revised or updated chapter 173-400 WAC, general regulation for air pollution sources in the 
State Implementation Plan, or SIP. Let the record show it’s 6:11 p.m. on September 11th, 2013 and this 
hearing is being held at the Department of Ecology headquarters, room 36, at 300 Desmond Drive, 
Lacey, Washington 98503. Notices of the hearing were sent by e-mail to 20 interested people subscribed 
on the project’s e-mail distribution list and a news release was issued on August 9th, 2013. Notice was 
also published in the Daily Journal of Commerce on August 9th, 2013 and on Ecology’s online public 
involvement calendar. 

I will be calling people up to provide testimony based on the order your name appears on the sign-in 
sheet. Once everyone who has indicated that they would like to testify has had the opportunity, I will 
open it up for others.  When I call your name, please step up to the front, state your name and address 
for the record. Please speak clearly so we can get a good recording of your testimony.   

So the only person I have on the list who wishes to testify is Kathryn VanNatta.  Would you like to use 
the microphone? It’s not necessary for the recording. 

Kathryn VanNatta: 

For the record, Kathryn VanNatta, director of Government and Regulatory Affairs for the Northwest Pulp 
and Paper Association, a position that I’ve held for the last 18 years. I, on behalf of Northwest Pulp and 
Paper, thank the department for all of their work on this rule, a lot of work went into this. And the 
documents and the outreach that the agency has taken upon themselves, we very much appreciate that, 
and especially the time that the department has spent with me, chatting with me about this issue. 

The Northwest Pulp and Paper Association is a regional technical trade association composed of pulp 
and/or paper facilities in the states of Washington, Oregon, and Idaho. We’re about 58 years old and we 
work in the intersection of environmental, regulatory, legislative issues that affect mill operations. The 
Northwest Pulp and Paper Association will be submitting written comments on the SIP revision for the 
Washington Administrative Code 173-400 division and for the State Implementation Plan. 

We sincerely thank the department for the opportunity to testify today and the hard work on the 
presentation. And we welcome the opportunity, after the submittal of our comments, if you have any 
questions, please reach out to us and we’ll try to explain our positions and our concerns better.  By the 
20th, we will be submitting our comments for your consideration.  

Thank you once again. 

Melanie Forster: 

Is there anyone else who wishes to provide testimony? All right. If you would like to send Ecology 
written comments, please remember they are due September 20th, 2013. You may send them to Anya 
Caudill, PO Box 47600, Olympia, Washington 98504-7600, or you may e-mail comments to 
AQComments@ecy.wa.gov. You may also fax comments to 360-407-7534. All testimony received at this 
hearing, along with all written comments postmarked no later than September 20th, 2013 will be part of 
the official hearing record for this proposal. Ecology will send notice about the response to comments to 
everyone that provided written comments or oral testimony on this rule proposal and submitted contact 
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information, everyone that signed in for today’s hearing that provided an e-mail address, other 
interested parties on the agency’s mailing list for this rule. The response to comments will, among other 
things, contain the agency’s response to questions and issues of concern that were submitted during the 
public comment period. If you would like to receive a copy but did not give us your contact information, 
please let one of the staff at this hearing know, or contact Anya Caudill at the contact information 
provided for submitting comments. 

The next step is to review the comments and make a determination whether to submit the proposed SIP 
revision to EPA. The response to comments will be posted on Ecology’s website. Ecology director, Maia 
Bellon, will consider the SIP submittal documentation and staff recommendations and will make a 
decision about adopting the SIP revision. Ecology will submit the proposed SIP revision to EPA after 
adoption. EPA will then accept public comments before making a decision to approve the SIP revision. 

If we can be of further help to you, please do not hesitate to ask, or you can contact Anya Caudill if you 
have other questions. 

On behalf of the Department of Ecology, thank you for coming.  Let the record show this hearing is 
adjourned at 6:17 p.m. 
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Attachment A: September 29, 1994 Ecology’s Letter to EPA 

 



mpea461
Typewritten Text
166



mpea461
Typewritten Text
167



168 
 

Attachment B: November 1, 2013 Ecology’s Letter to EPA 
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